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SIR ALEXANDER COCKBURN‘: 


HE large measure of public attention which Sir Alexander 
Cockburn commanded during his lifetime probably led to an 


undue estimate of the permanent value of his judicial services. 





1 Alexander James Cockburn was born in 1802. His father represented an old and 
distinguished Scotch family, and his mother, from whom he inherited some of his most 
noticeable traits, was a Frenchwoman. He was educated at Cambridge, and called to 
the bar, at the Middle Temple, in 1829. He became Queen’s counsel in 1841, and in 
1843 won his first distinguished triumph in his successful defence of M’Naghten, who 
shot Sir Robt. Peel’s private secretary. In 1847 he entered Parliament, where, in 1850, 
he took high rank as an orator by his speech in the Don Pacifico debate. The house of 
Don Pacifico, a British subject residing in Athens, had been wrecked bya mob in which 
Greek soldiers and gendarmes were conspicuous. , Compensation having been refused, 
the British fleet bombarded the Pirzeus. Cockburn defended the government's course 
in a speech of remarkable eloquence. In a fine peroration, he asked the house to 
decide by its verdict ‘whether, as the Roman in days of old held himself free from 
indignity when he could say, ‘I am a Roman citizen,’ so also a British subject, in what- 
ever land he may be, shall feel confident that the watchful eye and the strong arm of 
England will protect him against injustice and wrong.” ‘“ Never in our time,” says Mr. 
McCarthy in his History of Our Own Times, “has a reputation been more suddenly, 
completely, and deservedly made than Mr. Cockburn won by his brilliant display of 
ingenious argument and stirring words.” He was promptly rewarded with the solicitor- 
generalship, and twelve months later became attorney general. In 1856 he succeeded 
Jervis as chief justice of the Common Pleas; three years later he became chief justice 
of the Queen’s Bench, where he presided to the day of his death in 1880. He wasa 
man of varied accomplishments, —a linguist, a musician, and a man of exceptional 
literary and social acquirements. His ardent temperament led him into frequent public 
controversies, the most prominent of which was that with Lord Penzance over the well 
known ecclesiastical case of Martin v. Mackonochie. He published an essay on 
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Along with gifts which readily attract popular admiration he seems 
to have had an eye for effect little short of dramatic, and his dis- 
tinguished manner was calculated to impress the senses even when 
his judgment failed to satisfy the understanding. Still, even a 
cursory examination of his work reveals a man of singular ability. 
Combining in an eminent degree the logical and imaginative quali- 
ties of mind, he was not only a consummate advocate but also a 
distinguished judge. Possibly there have been more eminent 
advocates ; certainly there have been more profound judges ; 
but rarely a man who united to such an extent the attributes of 
each — who made so many great arguments! and displayed in so 





Nationality, and a series of articles on the History of the Chase and on the Letters 
of Junius. 

1 Three fully reported cases of general interest furnish a basis for estimating Cock- 
burn’s powers as an advocate: the trial of Daniel M’Naghten for the murder of Sir 
Robert Peel’s private secretary, the trial of William Palmer for the murder of J. D. 
Cook, and the Hopwood will case. 

The M’Naghten case illustrates his ability in defence. M’Naghten, while laboring 
under an insane delusion that Sir Robert Peel had injured him, and mistaking Drum- 
mond for Peel, shot Drummond. In the face of great difficulties Cockburn successfully 
put forward the defence of partial insanity. This doctrine had been expressly repudiated 
by Hale, and the time-honored statement of the law was that a man must be judged by his 
conduct taken as a whole. Cockburn was very cautious in his argument. He ostensibly 
pressed the familiar doctrine by skilfully chosen extracts from Erskine’s defence of Had- 
field ; but his rea] claim was that the prisoner was a monomaniac, and not, at the time 
the act was committed, responsible for what he did. It is to be observed that in examin- 
ing his medical witnesses, although he put the case as one of partial unsoundness, he 
took care also to elicit the opinion that the prisoner did not know right from wrong. 
The judges allowed the defence to pass uncriticized, but in their remarks to the jury 
they simply put the case upon the usual question, whether the prisoner at the time the 
act was committed was sensible of the difference between right and wrong. 4 St. Tr. 
(N. S.) 847. Cockburn’s argument in this case is probably the best specimen we have 
of his eloquence. It is interesting to compare it with the similar argument by Erskine 
in defense of Hadfield. 

In the Palmer case he showed his skill as a prosecutor. The case for the crown was 
that Palmer first practiced upon Cook with antimony and finally killed him with strych- 
nine. The difficulty was that tetanus, the immediate cause of Cook’s death, may 
proceed from many causes; and no strychnine was found in the body of the deceased. 
The points at issue were, therefore, (1) were the symptoms in Cook’s case such as could 
only be produced by strychnine, or could they have arisen from other diseases, and 
especially from one of the forms of ordinary tetanus ? (2) if strychnine had been given, 
could it not have been discovered by chemical analysis? The second question was, 
however, relative not so much to the guilt or innocence of the prisoner as to the 
ability of the chemist who made the analysis. In the marked conflict between the testi- 
mony of the various medical witnesses, the skill with which Cockburn cross-examined 
the witnesses for the defence — compelling them to admit that, whatever their own 
favorite opinion, they were unable to distinguish Cook’s symptoms from those of poison- 
ing by strychnine — was masterly. Cockburn had made the most exhaustive study of 
the case, even submitting himself to examination by medical experts. The result was 
that evidence could not be more condensed, more complete, more closely directed to the 
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many notable judgments such grasp of the theory and application 
of law. 

Like Erskine and Brougham, with whom alone he shares the 
highest honors of forensic advocacy at the English bar, his mind 
was more capacious than powerful, clear rather than profound. 
Although his ability to deal with complicated facts —to present 
them in harmonious order and reason powerfully upon them — was 
of a very high order, his arguments fall short of the simple logical 
structure which characterizes Erskine’s art; and his methods are 
in direct contrast to Brougham’s energy and force. Thus, in the 





very point at issue. Cockburn’s closing argument is a model of propriety as well as 
irresistible force. The prisoner expressed, in racing parlance, the accepted view of his 
conviction when he said that “ it was the riding that did it.” 

The facts in the Hopwood will case were these: Mr Hopwood, a gentleman of 
large property, had, during the period of decaying mental powers preceding his death, 
executed a will which revoked a former will and disinherited his eldest son, who had 
been the beneficiary therein. The case alleged by the brothers and sisters, who would 
take under the second will, was that Capt. Hopwood, the eldest son, had alienated his 
father’s affections during the last years of the latter’s life by his unfeeling and over- 
bearing insistence on assuming the management of the property, when, in fact, the old 
gentleman was perfectly competent to retain it. Capt. Hopwood claimed that he had 
simply done his duty ; that his father was manifestly imbecile and incapable of transact- 
ing business ; that his brothers and sisters had for their own purposes misrepresented 
his interference to his father, had brought about a quarrel between them, and had finally 
procured the execution of the second will by undue influence. The case obviously 
turned to a large extent upon the capacity of old Mr. Hopwood, and furnished a fine 
opportunity for the display of Cockburn’s powers. As counsel for Capt. Hopwood, he 
drew an eloquent picture of the unnatural conspiracy amongst Capt. Hopwood’s brothers 
and sisters to rob him of his rights and deprive him of his father’s affections — of the 
son who “ finds himself in danger of being despoiled of that inheritance which was the 
object of his rightful and legitimate hopes, and this, not by any of these accidental cir- 
cumstances to which, in the mutability of human things, all men are subject, but by the 
machinations and hostility of those at whose hands, from the ties of blood and natural 
affection and from the recollection of infancy and childhood passed together, he might 
have expected affection, or, at all events, mercy.” He referred to Mr. Hopwood as “a 
poor old man, worn down by years, enfeebled by infirmity and disease, gradually becom: 
ing incapable of thought or reflection, or of thought that required judgment and reason- 
ing power, having, if he had any glimmering of intelligence remaining, only enough, and 
that but at times, to go through the commonest matters of every day life — having, if 
he had any will at all, just so much as enabled him to be influenced by these around 
him and to be made the creature of their desires — when, I say, with such a mind, this 
poor gentleman was worked upon until he made a disposition which was not his, but 
that of those around him, . . . should I do them wrong if I applied to them the words 
of the satirist, who has described in graphic language the mode in which the mind of a 
man may be worked upon to dispose of his property to the prejudice of those who have 
claims upon his natural affections, when he says : 

‘* They still recall the past offence ; 


Improve his heady rage with treacherous skill, 
And mould his passions till they make his will.’ ’’ 


The verdict was in Capt. Hopwood’s favor. 
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Hopwood will case, in speaking of a conflict of testimony —a 
point which Brougham would have carried by assault — Cockburn 
said : 


“They do not give the same version of that discussion. I have no 
doubt that each of them came here to give what he believed to be a most 
faithful representation. I know what a treacherous thing man’s memory 
is, and more especially with regard to words. The great poet describes 
words as winged, and so in truth they are. They are borne away upon 
the breath that utters them and are lost; and when the memory tries to 
reproduce them the imagination mixes itself in the operation, colors them 
and gives them a character and complexion which is not the truth; and 
yet to the mind which repeats them they assume the semblance of 
reality.” 


In comparison with the simplicity of Erskine’s diction, Cock- 
burn’s eloquence seems picturesque; his high breeding, his great 
social gifts, his varied scholarship and numerous accomplishments 
imparted a peculiar flavor to his mental operations. In judgment 
he surpassed both Erskine and Brougham, and the acute sensibility 
which was his most prominent characteristic manifested itself in a 
range of imagination to which neither of his rivals could make any 
pretension. The way in which his imagination colored his concep- 
tions may be illustrated by his statement, in defence of M’Naghten, 
of the fact that the law absolves the insane from responsibility : 


“ There is no doubt, gentlemen, that, according to the law of England, 
insanity absolves a man from responsibility and from the legal conse- 
quences which would otherwise attach to the violation of the law. And 
in this respect, indeed, the law of England goes no further than the law 
of every other civilized community on the face of the earth. It goes no 
further than what reason strictly prescribes ; and if it be not too presump- 
tuous to scan the judgments of a higher tribunal, it may not be too much 
to believe and hope that Providence, when in its inscrutable wisdom and 
its unfathomable councils it thinks fit to lay upon a human being the 
heaviest and most appalling of all calamities to which, in this world of 
trial and suffering, human nature can be subjected, — the deprivation of 
that reason, which is man’s only light and guide in the intricate and 
slippery paths of life, —will absolve him from his responsibility to the 
laws of God as well as to those of man. The law, then, takes cognizance 
of that disease which obscures the intellect and poisons the very sources 
of thought and feeling in the human being— which deprives man of 
reason, and converts him into the similitude of the lower animal — which 
bears down all the motives which usually stand as barriers around his 
conduct, and bring him within the operation of the Divine and the human 
law — leaving the unhappy sufferer to the wild impulses which his frantic 
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imagination engenders, and which urge him on with ungovernable fury to 
the commission of acts which his better reason, when yet unclouded, 
would have abhorred. The law, therefore, holds that a human being in 
such a state is exempt from legal responsibility and legal punishment ; 
to hold otherwise would be to violate every principle of justice and 
humanity.” 


Another passage from the same argument will serve to indicate 
the robust reasoning which underlies his imaginative expression. 
By way of introduction to his presentation of the doctrine of partial 
insanity, he said : 


“T think it will be quite impossible for any person who brings a sound 
judgment to bear upon this question, when viewed with the aid of the 
light which science has thrown upon it, to come to the opinion that the 
ancient maxims which, in times gone by, have been laid down for our 
guidance, can be taken still to obtain in the full force of the terms in 
which they were laid down. It must not be forgotten that the knowledge 
of this disease in all its various forms is a matter of very recent growth. 
I feel that I may appeal to the many medical gentlemen I see around 
me, whether the knowledge and pathology of this disease has not within 
a few recent years first acquired the character of ascience? Itis known 
to all that it is but as yesterday that the system of treatment which in past 
ages — to the eternal disgrace of these ages — was pursued toward those 
whom it had pleased Heaven to visit with the heaviest of all human afflic- 
tions, and who were therefore best entitled to the tenderest care and most 
watchful kindness of their Christian brethren, —it is but as yesterday, 
I say, that that system has been changed for another which, thank God, 
exists to our honor and to the comfort and better prospect of recovery of 
the unfortunate diseased in mind. It is but as yesterday that darkness 
and solitude — cut off from the rest of mankind like the lepers of old — 
the dismal cell, the bed of straw, the iron chain and the inhuman scourge, 
were the fearful lot of those who were best entitled to human pity and to 
human sympathy, as being the victims of the most dreadful of all mortal 
calamities. This state of things has passed, or is passing, fast away. 
But in former times when it did exist, you will not wonder that these 
unhappy persons were looked upon with a different eye. Thank God, at 
last — though but at last — humanity and wisdom have penetrated, hand 
in hand, into the dreary abodes of these miserable beings, and whilst the 
one has poured the balm of consolation into the bosoms of the afflicted, 
the other has held the light of science over our hitherto imperfect know- 
ledge of this dire disaster, has ascertained its varying character, and 
marked its shadowy boundaries, and taught us how, in gentleness and 
mercy, best to minister to the relief and restoration of the sufferer. You 
can easily understand, gentlemen, that when it was the practice to separ- 
ate these unhappy beings from the rest of mankind, and to subject them 
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to this cruel treatment, the person whose reason was but partially obscured 
would ultimately, and perhaps speedily, in most cases, be converted into 
a raving madman. You can easily understand, too, that when thus 
immured and shut up from the inspection of public inquiry, neglected, 
abandoned, overlooked, —all the peculiar forms and characteristics and 
changes of this malady were lost sight of and unknown, and kept from 
the knowledge of mankind at large, and therefore how difficult it was to 
judge correctly concerning it. Thus I am enabled to understand how it 
was that crude maxims and singular propositions, founded upon the hitherto 
partial knowledge of this disease, have been put forward and received as 
authority, although utterly inapplicable to many of the cases arising under 
the varied forms of insanity. Science is ever on the advance ; and, no 
doubt, science of this kind, like all other, is in advance of the generality 
of mankind. It is a matter of science altogether ; and we, who have the 
ordinary duties of our several stations and the business of our respective 
avocations to occupy our full attention, cannot be so well informed upon 
it as those who have scientifically pursued the study and the treatment of 
the disease. I think, then, we shall be fully justified in turning to the 
doctrines of matured science rather than to the maxims put forth in times 
when neither knowledge, nor philanthropy, nor philosophy, nor common 
justice had their full operations in discussions of this nature.” 


By no means the least conspicuous element of Cockburn’s advo- 
cacy is the high ideal which animates it. He expressed, with 
characteristic eloquence, his own conception of his duty and respon- 
sibility as an advocate in a speech which he delivered at a banquet 
given by the English bar to the distinguished French advocate, M. 
Berryer. With evident reference to the statement made on the 
same occasion by Lord Brougham that “the first quality of an ad- 
vocate is to reckon everything subordinate to the interests of his 
client,” Cockburn said: 


“Much as I admire the great abilities of M. Berryer, to my mind his 
crowning virtue —as it ought to be that of every advocate — is that he 
has throughout his career conducted his cases with untarnished honor. 
The arms which an advocate wields he ought to use as a warrior, not as 
an assassin. He ought to uphold the interests of his clients per fas and 
not per nefas. He ought to know how to reconcile the interests of his 
client with the eternal interests of truth and justice.” 


Such was the range of Cockburn’s imagination that, had it been 
balanced by equal strength in reasoning faculty, his mental equip- 
ment would have been unsurpassed. But the acute sensibility 
which characterized his temperament was itself of no inconsiderable 
aid in the successful discharge of his judicial functions. The law 
is not merely a system of rules; nor is its administration simply 
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the application of these rules by rigid logical deduction. Since it 
is designed to serve the needs of mankind, its efficient administra- 
tion requires a clear and just appreciation of the facts to which it is 
to be applied. The successful investigation of these facts is there- 
fore an essential preliminary to, and a most important element of, 
a just determination. A learned lawyer who is wanting in imagi- 
nation and knowledge of the world may not only fail to discover 
the facts, but may also misapprehend the bearing upon them of 
the rule of which he has no full and pregnant, but only a dry and 
technical, knowledge. Of course the measure of value of such 
qualities depends upon the extent to which they coexist with a 
logical basis in the understanding ; but in the perfect codrdination 
of these opposite qualities reside the elements of the highest judi- 
cial capacity. In Cockburn’s equipment imaginative qualities 
certainly predominated. His mind was perhaps too quick and sus- 
ceptible to admit of the tenacity of grasp essential to the highest 
excellence in the formal exposition of legal doctrines. Hence he 
was greatest in dealing with facts. At uzs¢ prius he displayed his 
best judicial powers. There his grace of manner, his knowledge of 
the world, his refined and eloquent diction and his lucid and 
orderly intellect, combined to make him an ideal judge. His most 
conspicuous effort in this sphere was his charge in the memorable 
Tichborne case, which occupied eighteen days in delivery. In 
this case his view of the duty of a trial judge is distinctly set 
forth: 


“In my opinion a judge does not discharge his duty who contents him- 
self with being a mere recipient of evidence, which he is afterwards to 
reproduce to the jury without pointing out the facts and inferences to 
which they naturally and legitimately give rise. It is the business of the 
judge so to adjust the scales of the balance that they shall hang evenly. 
But it is his duty to see that the facts as they arise are placed in the one 
scale or the other according as they belong to one or the other. It is his 
business to take care that the inferences which properly arise from the 
facts are submitted to the consideration of the jury, with the happy con- 
sciousness that if we go wrong there is the judgment of twelve men having 
experience in the every day concerns of life to set right anything in respect 
of which he may have erred. . . . In the conviction of the innocent, and 
also in the escape of the guilty, lies, as the old saying is, the condemnation 
of the judge.” 





1 Besides the Tichborne case, he presided, among other causes célébres, at the trial 
of the Matlock will case ; the Wainright murder case, a leading case of circumstantial 
evidence ; the convent case of Saurin v. Starr, an action by a Sister of Mercy against 
her mother superior for assault, and Reg. v. Gurney, a prominent case of fraud and 
conspiracy. 
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The skill with which he laid bare the actual issues in a case, and 
particularly the manner in which he eliminated all elements of 
passion and prejudice, displays the hand of a master.’ Still, it 





1 In the case of Saurin v, Starr, for instance, where the sectarian features of the case 
had been largely utilized for declamatory purposes by counsel, Cockburn said : 

“Gentlemen, I congratulate you on having arrived at the conclusion of this ‘monster 
cause’ arising out of the miserable squabbles of a convent, which might better have been 
disposed of, and ought to have been disposed of, by the visitatorial jurisdiction of the 
bishop according to the constitution of the order. But the cause is here; and however 
little it may interest us, no doubt it is of deep and vital importance to the parties con- 
cerned, and we must endeavor to ascertain on which side truth and justice lie. There is 
no doubt that in consequence of the revelations of convent life which the trial has 
elicited, it has acquired a factitious interest and importance which, if it had related to 
disputes arising in any other religious society, it never would have possessed. We 
must take care that neither party derives any advantage from the religious element 
mixed up in the case. The plaintiff has what the defendants may deem a great advan- 
tage to her and a great disadvantage to them ; that they are here upon their trial before 
a Protestant jury; and I must warn you against allowing any religious prepossessions or 
prejudices to operate to the advantage of one party or to the disadvantage of the other. 
I believe I am addressing twelve gentlemen who belong to our great Protestant com- 
munity, and as such, perhaps also as thinking men, you may think the convent life is an 
object of dislike and of suspieion. But no such consideration must for a single moment 
influence your minds. You may think that withdrawing women from the sphere for 
which by nature they were destined, — that of being wives and mothers, and thus form- 
ing and cementing ties on which, in the main, human happiness must rest, — that this is 
an attempt to obliterate human instincts, to chill human affections, or, at all events, to 
repress them within the narrow bounds and limits of an artificial and unnatural life, con- 
trary to the laws of nature and the ordinances of God. You may also think that, though 
man’s object throughout his passage here should be to look forward to eternity and pre- 
pare for it, yet that his passage to heaven lies through the world in which we are placed. 
Man’s service to God is never well and entirely fulfilled except when he discharges those 
duties, domestic and social, which we are sent here to discharge ; and you may think, as 
the solicitor-general so eloquently expressed, that the more generous emotions and finer 
sentiments of the human soul, and even the religious sentiment itself, must lose rather 
than gain by this life of monotonous observance of trivial rules — these petty and pitiful 
observances which we have heard described in this case. But we have nothing to do 
with these considerations. This is not a case in which Protestant parents complained 
that their daughter had been inveigled and subjected to restraint when she wished to 
leave it, or has been ill-treated because her better judgment revolted at the practices she 
has been called upon to perform; but in the present case the person who now comes 
forward is one whose parents had sent a third daughter to conventual life; and we are 
dealing with one who does not complain of having been kept in a convent, but of being 
turned out of a convent — of one who, in the words of our great poet, desired still to 

* Endure the livery of a nun: 
For aye to be in shady cloister mew’d, 
To live a barren sister all her life.’ 

“It would be, therefore, a great error to allow the religious feeling to interfere in this 
case; and we ought to try it as though we were all right-minded Catholics — members 
of the Roman Catholic Church, accepting as common data the system which is common 
to both parties, that conventual system which gives unlimited power to the superior and 
imposes unqualified subjection upon the subordinate.” 

Most of the stock arguments of criminal trials were characterized by him in his charge 
in the Tichborne trial. With respect to reasonable doubt he said : 
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must be admitted that his methods sometimes justified complaint. 
He was apt to form his opinion with too rapid judgment; and 
although he brought to the discharge of his judicial duties the 
very highest sense of his responsibilities, his opinions were often 
put forward in such a manner as to occasion the impression that 
the scales of justice had not been held with that absolute impartial- 
ity which is essential to the satisfactory administration of the law.? 





“You have been asked, gentlemen, to give the defendant the benefit of any doubts 
you may entertain. Most assuredly it is your duty todo so. It is the business of the 
prosecution to bring home guilt to the accused to the satisfaction of the jury. But the 
doubt of which the accused is entitled to the benefit must be the doubt that a rational, 
that a sensible man may fairly entertain, not the doubt of a vacillating mind that has not 
the moral courage to decide, but shelters itself in a vain and idle scepticism. .. . I 
should be the last man to suggest to any individual member of the jury that if he enter- 
tains conscientious, fixed convictions, although he may stand alone against his eleven 
fellow jurors, he should give up the profound and unalterable convictions of his own 
mind. . . . But then we must recollect that he has a duty to perform, and that it is this. 
He is bound to give the case every possible consideration before he finally determines 
upon the course he will pursue, and if a man finds himself differing from the rest of his 
fellows with whom he is associated in the great and solemn function of the administra- 
tion of justice, he should start with the fair presumption that the one individual is more 
likely to be wrong than the eleven from whom he differs. He should bear in mind that 
the great purpose of trial by jury is to obtain unanimity and put an end to further litiga- 
tion ; he should address himself, and in all diffidence in his own judgment, to the task he 
has to perform, and carefully consider all the reasons and arguments which the rest of 
the body are able to put forward for the judgment they are ready to pronounce, and he 
should let no self-conceit, no notion of being superior to the rest in intelligence, no vain 
presumption of superiority on his part, stand in the way. . . . That is the duty which 
the juryman owes to the administration of justice and the opinion of his fellows, and 
therefore I must protest against the attempt to encourage a single juryman, or one or 
two among a body of twelve, to stand out resolutely, positively, and with fixed determi- 
nation and purpose, against the judgment and opinion of the majority.” 

With respect to the argument that public opinion was with the accused, he said: 

“There is but one course to follow in the discharge of great public duties. No man 
should be insensible to public opinion who has to discharge a public trust. . . . But there 
is a consideration far higher than that. It is the satisfaction of your own internal sense 
of duty, the satisfaction of your own conscience, the knowledge that you are following 
the promptings of that still, small voice which never, if we listen honestly to its dictates, 
misleads or deceives — that still, small voice whose approval upholds us even though 
men should condemn us, and whose approval is far more precious than the honor or 
applause we may derive, no matter from what source. . . . Listen to that, gentlemen, 
listen to that; do right, and care not for anything that may be thought or said or done 
without these walls, In this, the sacred temple of justice, such considerations as those 
to which I have referred ought to have and can have no place. You and I have only 
one thing to consider; that is, the duty we have to discharge before God and man 
according to the only manner we should desire to discharge it, — honestly, truly, and 
fearlessly, without regard to any consequences except the desire that this duty should be 
properly and entirely fulfilled.” 

His tharge in Reg. v. Gurney, 11 Cox Cr, Cas. 437, is an example of the manner in 
which he occasionally administered advice to the public. 

1 His charge in the Tichborne case is perhaps the strongest example of this tendency. 
But his conduct of the trial was conspicuously patient ; and whatever exception the de- 
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It was a remark of Lord Westbury’s, characterized by his usual 
‘keenness in disparagement, that Cockburn acquired his legal 
knowledge by sitting on the bench with Justice Blackburn. Be- 
yond doubt Blackburn’s vigorous intellect was the ruling power in 
the Court of Queen’s Bench throughout Cockburn’s service ; and 
it may be imagined that a natural lawyer like Blackburn, who de- 
lighted in solving legal problems, and whose enjoyment was over 
as soon as the difficulty was solved, would readily concede to the 
ready wit and fluent tongue of his chief the opportunity of express- 
ing in graceful and epigrammatic English the results of his acu- 
men. But with his great natural acquisitive powers and assiduous 
application Cockburn certainly acquired a firm grasp of the funda- 
mental principles of the law.’ If the scope and activity of his 





fendant might have taken to the summing up of the evidence he certainly had no just 
cause to complain of the dignified rebuke administered to his counsel. “ When witnesses 
are misrepresented,” said Cockburn in his charge; “ when evidence is misstated ; when 
facts are perverted — and that not for the purpose of argument in the cause, but in order 
to lay the foundation of foul imputations and unjust accusations against parties and 
witnesses ; when one unceasing torrent of invective and foul slander is sent forth where- 
with to blacken the character of men whose reputations have been hitherto without 
reproach, — then it is impossible for judges to remain silent. . . . Therefore it was that 
we felt it to be our duty to interpose and check the torrent of undisguised and unlimited 
abuse in which the learned counsel for the defendant thought proper to indulge. And 
in what way, gentlemen, were our remonstrances met? . . . We were met by contumely 
and disrespect, by insult, by covert allusions to Scroggs and Jeffries, — judges of infamous 
repute, —as if, in days when such a spirit as theirs animated the administration of justice, 
the learned counsel would not have been quickly laid by the heels and put aside. We 
were met by suggestions that we were interfering with the liberties and privileges of the 
bar. . . . We know full well that the freedom of the bar is essential to the administra- 
tion of justice. We know that it would be an ill day indeed for the country if the freedom 
of the bar were ever interfered with. .. . We did not interfere with the privileges of 
the bar; we interfered to check the license of unscrupulous abuse, to restrain that which, 
instead of being fair, legitimate argument, amounted to misstatement, misrepresentation, 
and slander. The bar of England—as high-minded, noble-spirited, and generous a 
body of men as are to be found in the world —have never claimed slander as one of 
their privileges or considered its restraint as an invasion of their rights.” 

1 It would be a great mistake to infer that he lacked courage in his convictions. In 
Dawkins v. Paulet, 5 Q. B. 94, he dissented not only from the conclusion reached by 
his associates, but also from Mr. Justice Willes’ ruling in 4 F. & F. 806, and from 
Lord Mansfield’s reasoning in Sutton v. Johnstone. See also his vigorous dissent in 
Collen v. Wright, 8 El. & Bl. 647, from the conclusion of his associates that a party 
making a contract as agent in the name of a principal impliedly contracts that he has 
authority from his alleged principal to make the contract, and that if he has in fact no 
authority he is personally liable. “My view,” said Cockburn, “is that this implied 
contract which we are called upon to establish in this case, is a thing unknown to our 
law ; that we are dealing not with a mere mode whereby an acknowledged liability may 
be enforced, but, a supposed liability having turned out to be unfounded in law, we are 
now creating a new species of liability on a new contract, now for the first time to be 
implied, which, if the party now to be charged had been required expressly to give, he 
would probably have refused.” 
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intelligence and the variety of his pursuits to some extent impaired 
the fulness and accuracy of his acquaintance with its subordinate 
rules, his imagination never led him, on the other hand, aside from 
the path of the law into a fanciful equity. Hewas conservative to 
a fault ; but his learning was his servant, not his master, and he 
was fully alive to the necessity of keeping rules of law in touch 
with the affairs of men.1_ The liberal mind which had been formed 
by cultivation, travel, and wide intercourse with all classes of men, 
he brought to bear in the performance of his judicial functions. 
Servile technicality found no more outspoken opponent. If his 
temperament led him too often in his opinions to argue rather than 
expound,? his keen insight and worldly knowledge frequently saved 
him from pitfalls into which the less worldly would have fallen.’ 





1 In the course of his elaborate opinion for the Exchequer Chamber in Goodwin 
v. Robarts, 10 Ex. 337, with respect to the negotiability of foreign scrip issued by an 
agent in England, he said: “ It [counsel’s argument] is founded on the view that the law 
merchant thus referred to is fixed and stereotyped, and incapable of being expanded 
and enlarged so as to meet the wants and requirements of trade in the varying circum- 
stances of commerce. It is true that the law merchant is sometimes spoken of as a 
fixed body of law, forming part of the common law, and, as it were, coeval with it. 
But as a matter of legal history this view is altogether incorrect. The law merchant 
thus spoken of with reference to bills of exchange and other negotiable securities, 
though forming part of the /ex mercatoria, is of comparatively recent origin. It is 
neither more nor less than the usages of merchants and traders in the different depart- 
ments of trade ratified by the decisions of courts of law, which, upon such usages hav- 
ing been proved before them, have adopted them as settled law, with a view to the 
interests of trade and the public convenience. . . . Usage adopted by the courts hav- 
ing been thus the origin of the whole law merchant as to negotiable securities, what is 
there to prevent our acting upon the principle acted upon by our predecessors and fol- 
lowed in the precedents they have left us? Why is it to be said that a new usage which 
has sprung up under altered circumstances is to be less admissible than the usage of past 
times ? Why is the door to be now shut to the admission and adoption of usage in a mat- 
ter altogether of cognate character, as though the law had been finally stereotyped and 
settled by some positive and peremptory enactment? . . . The universality of a usage 
adopted between buyers and sellers is conclusive proof of its being in accordance with 
public convenience ; and there can be no doubt that by holding this species of security 
to be incapable of being transferred by delivery, and as requiring some more cumbrous 
method of assignment, we should materially hamper the transactions of the money 
market with respect to it and cause great public inconvenience.” See, also, his opinion 
in Frost v. Knight, 7 Ex. 111, where the doctrine of Hochster v. De la Tour, 2 E. & B. 
678, was applied to a contract in which performance depended on a contingency. 

2 Fitzjohn v. Mackinder, 30 L. J. C. P. 257, may be cited as an illustration. But the 
habit appears in most of his opinions, as, for instance, in Banks v. Goodfellow, 5 Q. B. 
549, where, in expounding the law with reference to the right of testamentary disposi- 
tion by persons whose minds are diseased, he adds, by way of argument, “ It cannot be 
the object of the legislator to aggravate an affliction in itself so great by the depriva- 
tion of a right the value of which is so universally felt and acknowledged.” On the 
other hand, his skill in this respect is displayed to advantage in cases turning mainly on 
questions of fact, like Jackson v. Met. R. R. Co., 2 C. P. D. 125. 

8 See his interesting opinion in Robinson v. Robinson, 1 Swab. & Tr. 392, a divorce 
case in which was sought to prove a wife’s criminality by admissions in her diary. 
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Cockburn was at his best in the exposition of those branches of 
the’law which are most closely based upon human life and con- 
duct. But, as a whole, his influence upon the law has probably 
been felt more in the impulse and direction which he gave to cer- 
tain topics than in his direct contribution to its formal contents. 
One important doctrine is, however, directly attributable to him — 
the doctrine with respect to partial insanity. Cockburn’s success- 
ful defence of M’Naghten in 1843, on the ground of partial insan- 
ity, provoked much discussion.! Prior to that time the law had 
followed the prevailing medical doctrine, which, regarding insanity 
as a mental state resulting from disease, looked at the mind as a 
whole, and accordingly considered unsoundness in any one part or 
faculty as likely to render the entire mind unsound. The theory 
of partial insanity originated with a school of French physicians, 
some seventy years ago, and was named monomania by Esquirol, 
one of their number. Cockburn was thoroughly familiar with the 
French language and literature, and had no doubt studied the 
French theory, although he made no reference to it as such in his 
argument. He did, however, distinctly call M’Naghten a mono- 
maniac. Upon the acquittal of M’Naghten, Lord Brougham, who 
was strongly opposed to the new theory, instituted an inquiry in 
the House of Lords, in pursuance of which the judges were called 
upon to answer certain questions formulated by the House, with a 
view to determining what the law really was. The judges showed 
considerable hesitation in dealing with the abstract proposition, but 
finally answered in such a way as to sanction the new doctrine as 
advocated by Cockburn. Brougham thereupon took advantage of 
the occasion afforded by the testamentary case of Waring v. War- 
ing * (although this was a case of general unsoundness) to restate 
the old doctrine and to formulate his objections to the new. But 





1 The tenor of public opinion appears in some lines of the poet Campbell, printed in 
the Times : 
“The Insane — 
They ’re a privileged class, whom no statute controls, 
And their murderous charter exists in their souls.’’ 

2 The doctrine has received further development by a series of American cases, of 
which Parsons v. The State, 81 Ala. 577, is an example. 

8 6 Moo. P. C, 341. 

4 A brief quotation will indicate Brougham’s standpoint : “ We must keep always in 
view that which the inaccuracy of ordinary language inclines us to forget, that the mind 
is one and indivisible, that when we speak of its different powers or faculties, as mem- 
ory, imagination, consciousness, we speak metaphorically, likening the mind to the 
body, as if it had members or compartments, whereas, in all accuracy of speech, we 
mean to speak of the mind acting variously, that is, remembering, fancying, reflecting, 
the same mind in all the operations being the agent. We therefore cannot, in any cor- 
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Brougham’s conclusions were soon afterwards expressly repudi- 
ated, and the doctrine of partial insanity applied by Cockburrf to 
testamentary cases in terms which have since been accepted as 
established law, in the leading case of Banks v. Goodfellow. This 
is beyond doubt one of Cockburn’s most important judicial efforts. 
It appeared that the testator in this case had once been confined 
as a lunatic, and remained subject to delusions that he was person- 
ally molested by a man who had long been dead, and that he was 
pursued by evil spirits whom he believed to be visibly present. 
Cockburn’s reasoning will sufficiently appear from the following 
quotation : 


“We do not think it necessary to consider the position assumed in 
Waring v. Waring, that the mind is one and indivisible, or to discuss 
the subject as matter of metaphysical or psychological inquiry. It is 
not given to man to fathom the mystery of the human intelligence, or to 
ascertain the constitution of our sentient and intellectual being. But 
whatever may be its essence, every one must be conscious that the facul- 
ties and functions of the mind are various and distinct, as are the powers 
and functions of our physical organization. The senses, the instincts, 
the affections, the passions, the moral qualities, the will, perception, 
thought, reason, imagination, memory, are so many distinct faculties or 
functions of the mind. The pathology of mental disease and the experi- 
ence of insanity in its various forms teach us that while, on the one hand, 
all the faculties, moral and intellectual, may be involved in one common 
ruin, as in the case of the raving maniac, in other instances one or more 
only of these faculties or functions may be disordered, while the rest are 
left unimpaired and undisturbed, — that while the mind may be over- 
powered by delusions which utterly demoralize it and unfit it for the per- 
ception of the true nature of surrounding things, or for the discharge of 
the common obligations of life, there often are, on the other hand, delu- 
sions which, though the offspring of mental disease, and so far consti- 





rectness of language, speak of general or partial insanity ; but we may most accurately 
speak of the mind exerting itself in consciousness without cloud or imperfection, but 
being morbid when it fancies ; and so its owner may have a diseased imagination or the 
imagination may not be diseased, and yet the memory may be impaired, and its owner 
be said to have lost his memory. In these cases we do not mean that the mind has one 
faculty, as consciousness, sound ; while another, as memory or imagination, is diseased ; 
but that the mind is sound when reflecting on its own operations, and diseased when 
exercising the combination termed imagining or casting the retrospect, called recollect- 
ing.” Lord Penzance followed this doctrine in Smith v. Tebbitt ; and subsequently in 
Hancock v. Peaty he applied the same principle to matrimonial capacity. The bear- 
ing of this doctrine upon the French theory of manie sans délire, or “ moral insanity,” 
as it has been called, is obvious. If the mind is one and indivisible, no court or jury 
can determine the extent of the derangement caused by even a slight attack of insanity. 
15 Q. B. 549. 
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tuting insanity, yet leave the individual in all other respects rational and 
capable of transacting the ordinary affairs and fulfilling the duties and 

obligations incidental to the various relations of life. No doubt when 

delusions exist which have no foundation in reality, and spring only from 

a diseased and morbid condition of the mind, to that extent the mind 

must necessarily be taken to be unsound ; just as the body, if any of its 

parts or functions is affected by local disease, may be said to be unsound, 

though all its other members may be healthy, and their powers or func- 
tions unimpaired. . . . It is obvious that to the due exercise of a power 
[%. e¢. testamentary disposition] thus involving moral responsibility, the 
possession of the intellectual and moral faculties common to our nature 
should be insisted on as an indispensable condition. It is essential to the 
exercise of such a power that a testator shall understand the nature of the 
act and its effects ; shall understand the extent of the property of which 
he is disposing, shall be able to comprehend and appreciate the claims to 
which he ought to give effect, and, with a view to the latter object, that 
no disorder of the mind shall poison his affections, pervert his sense of 
right, or prevent the exercise of his natural faculties, —that no insane 
delusion shall influence his will in disposing of his property, and thus 
bring about a disposition of it which, if the mind had been sound, would 
not have been made. ... If it be conceded, as we think it must be, 
that the only legitimate or rational ground for denying testamentary 
capacity to persons of unsound mind is the inability to take into account 
and give due effect to the considerations which ought to be present to the 
mind of a testator in making his will, and to influence his decision as to 
the disposal of his property, it follows that a degree or form of unsound- 
ness which neither disturbs the exercise of the faculties necessary for 
such an act, nor is capable of influencing the result, ought not to take 
away the power of making a will or place a person so circumstanced in a 
less advantageous position than others with regard to this right.’’? 


On the law of libel— particularly with respect to the public 
press — Cockburn unquestionably made considerable impression. 
The meaning of the reservation in favor of privileged publications 
had been up to his time vaguely understood in many of its applica- 
tions. In the leading case of Wason v. Walter,” he decided that 
a full and faithful report in a newspaper of proceedings in Parlia- 
ment, although defamatory, is not actionable —a point upon which 
there had been no authority. He established the privilege on 








1 This is now the accepted doctrine in England. Smee v. Smee, 5 P. D. 84; 
Boughton v. Knight, 42 L. J. P. 25. Capacity, like responsibility, is a question of fact. 
Technically, however, the question is still open to the House of Lords, which is bound 
neither by the individual nor by the collective opinion of the judges of the High Court. 


2 4Q. B.73. 
8 In Dawkins v. Paulet, 5 Q. B. 94, where the majority of the court held in favor of the 
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its true foundation when he said that the public is privileged on 
the same principle as the proceedings of courts of justice, 7. e. 
the advantage of publicity to the community at large outweighs 
any private injury that may be done.! He also gave a strong im- 
pulse to the now prevalent rule respecting the limits of public 
criticism. His general principle was perfect freedom of discussion 
of public men, stopping short of attacks on private character and 
reckless imputation of motives. In the case of Campbell v. Spot- 
tiswood,? he established the doctrine that when a writer in a news- 
paper or elsewhere, in comment on public matters, makes im- 
putations on the character of individuals which are false and 
libellous, as being beyond the limits of fair criticism, it is no de- 
fence that he believed them to be true. 













“Tt is said that it is for the interests of society that the public conduct 
of men should be criticised without any other limits than that the writer 
should have an honest belief that what he writes is true. But it seems 
to me that the public have an equal interest in the maintenance of the 
public character of public men; and public affairs could not be con- 
ducted by men of honor with a view to the welfare of the country if we 
were to sanction attacks upon them destructive of their honor and char- 
acter and made without any foundation. I think the fair position in 
which the law may be settled is this: that where the public conduct of a 
public man is open to animadversion, and the writer who is commenting 
upon it makes imputations on his motives which arise fairly and legiti- 
mately out of his conduct, so that the jury shall say that the criticism 

























absolute privilege of communications made by a military officer to his chief, Cockburn 
dissented in a strong opinion. He took the ground that it never could be the duty of 
an officer falsely, maliciously, and without probable cause, to libel his fellow officer; 
that courts of common law have jurisdiction over all wilful and unjust abuse of mili- 
tary authority, and that it would not in any way be destructive of military discipline to 
submit questions of malicious oppression to the opinion of a jury. There was no 
appeal in this case. In the subsequent case of Dawkins v. Lord Rokeby, 7 H. L. 744, 
in which the absolute privilege was sustained by the House of Lords, the issue turned 
entirely on the fact that the defendant officer had been a witness. The point is there- 
fore still open to the highest court. 

1 “ Our law of libel has in many respects only gradually developed itself into any- 
thing like a satisfactory and settled form. The full liberty of public writers to comment 
on the conduct and motives of public men has only in very recent times been recog- 
nized. Comments on government, on ministers and officers of state, on members of 
both houses of Parliament, on judges and other public functionaries, are now made 
every day which half a century ago would have been the subject of actions or ex officio 
informations, and would have brought down fine and imprisonment on publishers and 
authors. Yet who can doubt that the public are gainers by the change, and that 
though injustice may often be done, and that though public men may often have to 
smart under the keen sense of wrong inflicted by hostile criticism, the nation profits by 
public opinion being thus freely brought to bear on the discharge of public duties.” 

2 3B. & S. 769. 
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was not only honest but also well founded, an action is not maintain- 
able. But it is not because a public writer fancies that the conduct of a 
public man is open to the suspicion of dishonesty, he is therefore justi- 
fied in assailing his character as dishonest.” 


His elaborate charge in Hunter v. Sharpe,! may be regarded as 
supplementary to the doctrine formulated in Campbell v. Spottis- 
wood,” some expressions of which were thought to imply that pub- 
lic writers were without protection as to statements of motive? 

A comparison of the respective statements made by Blackburn 
and Cockburn, in Campbell v. Spottiswood, of the reason why a 
criticism is not privileged, will go far towards justifying the forego- 
ing characterization of Cockburn’s judicial services. His concep- 
tions on this particular topic were cleared by the Court of Appeal 
in the subsequent case of Merivale v. Carson ;‘ and his opinions 
may be searched in vain for such a technical and concise but com- 
prehensive statement of the law of libel as that made by Lord 
Blackburn in Capital & Counties Bank v. Henty.® 

To the law in its larger relations he made some important con- 
tributions. One of the most valuable of these is his exhaustive 
examination of the status of martial law in his charge to the grand 
jury before whom it was sought to indict Colonel Nelson and 
Lieutenant Brand for their participation in the court martial by 
whose authority, during the insurrection in Jamaica in 1865, a 
civilian had been executed.6 In Reg. v. Keyn,’ he delivered his 








14 F, & F. 983. 

2 The tenor of this charge is that a public writer on matters of public importance is 
protected if, in writing honestly and with reasonable moderation, he makes, through 
mistaken inferences on matters of fact involved, defamatory statements the truth of 
which he cannot substantiate. 

8 Some of his many decisions in actions for libel are Reg. v. Calthorpe, 27 J. P. 581; 
Seymour v. Butterworth, 3 F. & F. 372; Morison v, Belcher, 3 F. & F. 614; Cox v. 
Feeney, 4 F. & F. 13; Reg. v. Labouchere, 14 Cox Cr. Cas. 419; Parkes v. Prescott, 4 
Ex. 169; Spill v. Maule, 4 Ex. 232; Seaman v. Nethercliff, 2 C. P. D. 53. 

# 20 Q. B. D. 275. 

© 4 A. C.94t. 

6 In his examination of the power of the sovereign, by virtue of the prerogative of 
the crown, in the event of rebellion, to establish and exercise martial law within the 
realm of England, he cleared for all time some current notions of martial law. Of 
late, he said, doctrines of the most startling character had been put forward — “ doc- 
trines which, if true, would establish the position that British subjects, not ordinarily 
subject to military or martial law, may be brought before tribunals armed with the most 
arbitrary and despotic power —tribunals which are to create the law they have to 
administer, and to determine upon the guilt or innocence of persons brought before 
them, with a total disregard of all those rules and principles which are of the very 
essence of justice, and without which there is no security for innocence... . And I 
say that before such doctrines — doctrines so repugnant to the genius of our people, to 


7 2 Ex. D. 63 
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most elaborate opinion. The “Franconia,” a foreign ship on a 
voyage to a foreign port, while passing within three miles of the 
shore of England, ran into and sank a British ship, whereby a pas- 
senger was drowned ; and the question at issue was whether the 
Central Criminal Court, which exercised the jurisdiction formerly 
possessed by the admiral, had jurisdiction to try the captain of 
the “ Franconia” for manslaughter! In Phillips v. Eyre,? another 





the spirit of our laws and institutions, to all we have been accustomed to revere and hold 
sacred — are countenanced and upheld in an English court of justice, we ought to see 
that there is sufficient authority for the assertion that British subjects can be thus 
treated. For it must not be forgotten that whatever may be the charge upon which a 
man may be accused, though he may bea rebel, though he may be the worst traitor 
that ever was brought to the block, he is still a subject, and entitled, when brought to 
justice, to those safeguards which are of the essence of justice, which have been found 
by experience to be necessary to prevent the rash conclusions and hasty judgments 
which even men experienced in the administration of justice are at times liable to form 
— to prevent, what sometimes happens, innocence from being confounded with guilt on 
appearances which a more patient and thorough investigation would have placed in a 
different light —safeguards more especially required in times of excitement and pas- 
sion, when the minds of men are more apt to be led astray. . . . I cannot but think 
that the abuse of martial law is one of the main causes through which it has acquired 
the character for lawlessness and irresponsible power which has been ascribed to it in 
modern times. But it is said that as the necessity of suppressing rebellion is what jus- 
tifies the exercise of martial law, and as, to this end, the example of immediate pun- 
ishment is essential, the exhibition of martial law in its most summary and terrible 
form is indispensable. If by this it is meant that examples are to be made without 
taking the necessary means to discriminate between guilt and innocence, and that in 
order to inspire terror, men are to be sacrificed whose guilt remains uncertain, I can 
only say I trust no court of justice will entertain so fearful and odious a doctrine. 
There are considerations more important even than the shortening the temporary dura- 
tion of an insurrection. Among them are the eternal and immutable principles of jus- 
tice, principles which never can be violated without lasting detriment to the true inter- 
ests and well being of a civilized community.” 

1 His conclusion in this case is a characteristic expression of conservatism. “In the 
result,” he said, “looking to the fact that all pretension to sovereignty or jurisdiction 
over foreign ships in the narrow seas has long since been abandoned — to the uncer- 
tainty which attaches to the doctrine of the publicists as to the degree of sovereignty 
and jurisdiction which may be exercised on the so-called territorial sea—to the fact 
that the right of absolute sovereignty therein and of penal jurisdiction over the subjects 
of other states has never been expressly asserted or conceded among independent 
nations, or in practice exercised or acquiesced in, except for violation of neutrality or 
breach of revenue or fishery laws, which, as has been pointed out, stand upon a differ- 
ent footing —as well as to the fact that neither in legislating with reference to ship- 
ping, nor in respect of the criminal law, has Parliament thought proper to assume terri- 
torial sovereignty over the three mile zone, so as to enact that all offences committed 
upon it by foreigners in foreign ships should be within the criminal law of the country, 
but, on the contrary, wherever it was thought right to make the foreigner amenable to 
our law has done so by express and specific legislation — I cannot think that, in the 
absence of all precedent and of any judicial decision or authority applicable to the pre- 
sent purpose, we should be justified in holding an offence committed under such cir- 
cumstances to be punishable by the law of England.” 

24Q. B. 225. 

13 
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case arising out of the Jamaica insurrection, he held in an able 
opinion that where the right of action in respect of an act other- 
wise wrongful is taken away, before an action has been brought in 
England, by a law binding where such act was committed, no 
action can be maintained in England! On his opinion as one of 
of the judges of the Geneva Arbitration it would be unprofitable 
to dwell. His zealous advocacy of English interests excited admi- 
ration in England and criticism in this country and elsewhere. 
Cockburn’s view of his position was that he sat “not as a judge, 
but as in some sense the representative of Great Britain,” and the 
elaborate opinion made public by him after the dissolution of the 
tribunal is marred by the defects which characterize his most un- 
fortunate controversial efforts.” 

To the discharge of his duties as Lord Chief Justice of England 
Sir Alexander Cockburn brought the high code of honor which 
characterized his career at the bar; and all those qualities which 
give confidence to the profession and to the public at large— 
manly courage and independence, honest love of justice and true 
regard for the public welfare — are indelibly associated with his 
name. Certain defects of private character may have detracted 
from his personal influence, but the modest expectation of pro- 





1 Among his valuable contributions to the criminal law are Reg. v. Hicklin, 3 Q. B. 
360, as to the bearing of motive in criminal acts; Reg. v. Charlesworth, 9 Cox Cr. Cas. 
45, and Reg. v. Winsor, to Cox Cr. Cas. 308, as to whether in criminal cases a mistrial 
is a bar; Reg. v. Rowton, 10 Cox Cr. Cas. 28, on the testimony admissible to prove 
good character; Reg. v. Carden, 14 Cox Cr, Cas. 363, as to whether mandamus will lie 
to compel a magistrate to receive evidence. 

The following commercial cases will repay examination: Sacramanga v. Stamp, 5 C. 
P, D. 295, as to whether ship owners are liable for the loss of a cargo in a deviation for 
the purpose of saving life; Nugent v. Smith, 1 C. P. D. 423, on the liability of carriers 
by sea; Twycross v. Grant, 26 P. D, 469, a case of fraudulent prospectus; Rouquette 
v. Overman, 10 Q. B. 524, as to the bearing of the /ex /océ of performance on bills of 
exchange; Bates v. Hewitt, 2 Q. B. 595, upon the obligation to disclose material facts in 
contracts of insurance. It may be pointed out, in this connection, that the significance 
of Cockburn’s important opinion in Goodwin v. Robarts, mentioned in a former note, 
lies in its reputation of Blackburn’s conservative view of trade customs as expressed 
in Crouch v. Credit Foncier, 8 Q. B. 376. 

See, also, his elaborate discussion of the nature and effect of foreign judgments in 
Castrique v. Imrie, 30 L. J. C. P. 177; and the celebrated ecclesiastical controversy, 
Martin v. Mackonochie, 3 Q. B. D. 730; 4 Q. B. D. 697; 6 App. Cas. 424, in which the 
writ of prohibition issued by Cockburn was set aside on appeal. 

2 In cold print he calls statements of the eminent counsel for the United States 
“ strange misrepresentations,” and “assertions without the shadow of a foundation.” 
He says “their imaginations must have been lively whilst their consciences'slept ;” 
and he finds a portion of their argument “the worst confusion of ideas, misrepresen- 
tation of fact, and ignorance, both of law and history, which were perhaps ever 
crowded into the same space.” 
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fessional fame which he once expressed has been more than real- 
ized : 


“T can only hope that as the result of two and twenty years of judicial 
life, an ever-present and honest love of justice, assiduous industry, pa- 
tience in the investigation of truth, and a fearless discharge of what I 
deem to be my public duty, have in some degree made up for my defi- 
ciencies, and have enabled me, while immeasurably inferior to the great 
men who have gone before me, to discharge the duties of my office in a 
manner not altogether unsatisfactory to or undeserving the confidence of 
the profession and the public.” ? 


Van Vechten Veeder. 
COLORADO SPRINGS, COL. 





1 Letter to Lord Penzance. 
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THE FOURTEENTH AMENDMENT AND SPE. 
CIAL ASSESSMENTS ON REAL ESTATE— 
NORWOOD zw. BAKER, 172 U. S. 269. 


Does the Fourteenth Amendment to the Constitution of the United 
States prohibit “assessments” on real estate in excess of special 
benefits, or by any other method than according to special benefits ? 


II. 


HE cases decided by the Supreme Court of the United States 
down to the case of Norwood v. Baker clearly hold that the 
Fourteenth Amendment to the Constitution of the United States 
does not prohibit assessments on real estate in excess of spe- 
cial benefits, or by methods other than according to special bene- 
fits. In the case of Davidson v. New Orleans! (on writ of error 
to the Supreme Court of Louisiana), the construction of the Four- 
teenth Amendment on this very point came before the court. The 
estate of John Davidson was assessed about $50,000 for draining 
certain swamp lands in the state of Louisiana. The assessment 
was levied in that case according to the superficial area or square 
feet of land within the drainage section, that is to say, each square 
foot in the drainage district paid as much as any other square foot. 
There was no inquiry in regard to benefits, and the assessment 
was not levied according to benefits. The rule of apportionment 
adopted necessarily excluded the consideration of benefits. Not 
only so, but in the record on which that case was heard before 
the Supreme Court of the United States it was stipulated, among 
other things, that no drainage was done on plaintiff's land ; that 
a portion of plaintiff's land did not need draining, having already 
been drained, and having paid the expense thereof; and that 
the whole assessment on the plaintiff's land amounted to about 
$50,000, of which $45,000 was assessed against one tract worth 
only from one fourth to one half that amount. This stipulation 
appears in the printed record on file in the office of the clerk 
of the Supreme Court at Washington. The question was thus 
clearly presented to the Supreme Court of the United States 
whether the Fourteenth Amendment prohibited such an assess- 





1 96 U. S. 97. 
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ment. If ever there was a case of an assessment being a hardship 
upon a person, it would certainly seem that this case of Davidson 
was one. The Supreme Court, however, after stating, among 
other things, that “there exists some strange misconception of 
the scope of this provision as found in the Fourteenth Amend- 


ment,” said (p. 104): — 

“ As contributing, to some extent, to this mode of determining what 
class of cases do not fall within its provision, we lay down the following 
proposition, as applicable to the case before us : — 

“ Whenever by the laws of a state, or by state authority, a tax, assess- 
ment, servitude, or other burden is imposed upon property for the public 
use, whether it be for the whole state or of some more limited portion of 
the community, and those laws provide for a mode of confirming or con- 
testing the charge thus imposed, in the ordinary courts of justice, with 

such notice to the person, or such proceeding in regard to the property, 
as is appropriate to the nature of the case, the judgment in such pro- 
eedings cannot be said to deprive the owner of his property without 


= 
- "due process of law, however obnoxious it may be to other objections. 


Qa 
== 
| 
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a decided that that “class of cases” did not “ fall within the provi- 
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“It may violate some provision of the state constitution against un- 
equal taxation ; but the federal Constitution imposes no restraints on the 


states in that regard.” 
Note the language, “tax, assessment, servitude, or other bur- 
No distinction is made as to “assessments.” Thus the 


den.” 
Supreme Court of the United States in the Davidson case expressly 


sion” of the Fourteenth Amendment ; in other words, that “the 
Fourteenth Amendment was not intended to cover, and did not 
cover, such a case ;” that is, did not deal with the subject of the 
levy and apportionment of taxes. That the court meant to decide 
and did decide in this case of Davidson v. New Orleans that the 
Fourteenth Amendment does not require that taxes and assess- 
ments be levied according to benefits, or not in excess of benefits, 
is also evident from what the court says (p. 106) : — 

“It is also said that part of the property of the plaintiff which was 
assessed is not benefited by the improvement. This is a matter of detail 
with which this court cannot interfere if it were clearly so; but it is 
hard to fix a limit within these two parishes where property would not 
be benefited by the removal of the swamps and marshes which are 
within their bounds.” 

In answer to the objection that some of Davidson’s property had 
already been assessed for_a similar improvement, the court said 


(p. 106) :— 
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“It is said that the plaintiff's property had previously been assessed for 
the same purpose, and the assessment paid. If this be meant to deny 
the right of the state to tax or assess property twice for the same purpose, 
we know of no provision in the federal Constitution which forbids this, 
or which forbids unequal taxation by the states.” 


Observe the words “tax or assess,” with no distinction. That 
the foregoing statement of the decision in Davidson v. New Or- 
leans is correct, and according to the understanding of the mem- 
bers of the Supreme Court, is evident from what they state in 
regard to this case in their decisions. For example, Mr. Justice 
Gray, giving the opinion of the court in the case of Spencer v. 
Merchant,! (on writ of error to the Supreme Court of New York), 
says (p. 356) :— 

“In Davidson v. New Orleans, it was held that, if the work was one 
which the state had the authority to do, and to pay for by assessments 
on the property benefited, objections that the sum raised was exorbi- 
tant, and that part of the property assessed was not benefited, presented 
no question under the Fourteenth Amendment to the Constitution upon 
which this court could review the decision of the state court (96 U. S. 
100, 106).” 


Observe the language of the court, “ presented no question under 
the Fourteenth Amendment ;” that is, the Fourteenth Amend- 
ment does not deal with questions of levy and apportionment of 
taxes. 

So, also, Mr. Chief Justice Fuller, giving the opinion of the 
court in the case of Walston v. Nevin? (on writ of error to the 
Court of Appeals of Kentucky), referring to the case of Davidson 
v. New Orleans, says (p. 582) : — 


“ And the conclusion was reached that neither the corporate agency 
by which the work is done, the excessive price which the statute allows 
therefor, nor the relative importance of the work to the value of the land 
assessed, nor the fact that the assessment is made before the work is 
done, nor that the assessment is unequal as regards the benefits conferred, 
nor that personal judgments are rendered for the amount assessed, are 
matters in which the state authorities are controlled by the federal Con- 
stitution. So the determination of the taxing district and ‘he manner of 
the apportionment are all within the legislative power (Spencer v. Mer- 
chant, 125 U.S. 345 ; Stanley v. Supervisors, 121 U. S. 535, 550; Mobile 
v. Kimball, 102 U. S. 691 ; Hagar v. Reclamation District No. 108, r11 
U.S. 701; United States v. Memphis, 97 U.S. 284; Laramie County vz. 
Albany County, 92 U. S. 307). And whenever the law operates alike on 





1 125 U.S. 345. 2 128 U.S. 578. 
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all persons and property similarly situated, equal protection cannot be 
said to be denied (Wurts v. Hoagland, 114 U.S. 606; Railroad Com- 
pany v. Richmond, 96 U. S. 521, 529).” 


In this case of Walston v. Nevin, the assessment for the original 
construction of the street was apportioned upon land abutting on 
the street according to the number of square feet (except some slight 
modifications as to corner lots not material to the case). No in- 
quiry was made as to benefits. On the contrary, the rule of appor- 
tionment laid down in the statute, namely, apportionment by the 
square foot, of necessity excluded any inquiry in regard benefits, 
precisely as the rule laid down by the statute and ordinance in 
Norwood v. Baker of apportionment by the front foot of necessity 
excluded any consideration of benefits. The court distinctly held 
that the case was governed by the principle laid down by the court 
in Davidson v. New Orleans, and that the assessment was not 
rendered invalid by the Fourteenth Amendment. 

In Fallbrook Irrigation District v. Bradley? (on writ of error 
to the United States Circuit Court for the Southern District of 
California), involving the validity of the irrigation statutes in Cali- 
fornia, an ad valorem assessment upon all the land within the irri- 
gation district was held to be not contrary to the Fourteenth 
Amendment, although it was objected (p. 156) :— 


“That the basis of assessment for the cost of construction is not in 
accordance with and in proportion to the benefits conferred by the im- 
provement. And, finally, that land which cannot, in fact, be benefited 
may yet under the act be placed in one of the irrigation districts and 
assessed upon its value to pay the cost of construction of works which 
benefit others at his expense.” 


In the argument of this case, it was shown and urged upon the 
court that in the organization of these irrigation districts towns 
and villages were frequently included. In one instance the owner 
of a brick building, which was included in a district, objected 
that his brick building not only would not be benefited by irriga- 
tion, but on the contrary would be much injured by it. The Su- 
preme Court, however, held that these irrigation statutes and the 
ad valorem assessment levied under them did not violate the Four- 
teenth Amendment. The court said (p. 170) :— 

“As was said by Mr. Justice Miller in Davidson v. New Orleans, 


supra, where the objection was made that part of the property was not in 
fact benefited, ‘this is a matter of detail with which this court cannot 





1 164 U.S. 112. 
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interfere if it were clearly so; but it is hard to fix a limit within these 
two parishes where property would not be benefited by the removal of 
the swamps and marshes which are within their bounds.’ To the same 
effect Spencer v. Merchant, 125 U.S. 345; Lent v. Tillson, 140 U. S. 
316, 333. In regard to the matters thus far discussed, we see no valid 
objection to the act in question.” 


The court further says (p. 175) :— 


“The fourth objection and also the objection above alluded to as the 
final one may be discussed together, as they practically cover the same 
principle. It is insisted that the basis of the assessment upon the lands 
benefited, for the cost of the construction of the works, is not in accord- 
ance with and in proportion to the benefits conferred by the improve- 
ment, and, therefore, there is a violation of the constitutional amendment 
referred to, and a taking of the property of the citizen without due pro- 
cess of law. Although there is a marked distinction between an assess- 
ment for a local improvement and the levy of a general tax, yet the for- 
mer is still the exercise of the same power as the latter, both having their 
source in the sovereign power of taxation.” 


The court, also, after citing Davidson v. New Orleans, and 
Walston v. Nevin, as showing that such assessment did not violate 
the Fourteenth Amendment, says (p. 178) :— 


“There are some states where assessments under such circumstances 
as here exist, and made upon an ad valorem basis, have been held in- 
valid, as an infringement of some provision of the state constitution, or 
in violation of the act under which they were levied. Counsel have cited 
several such in the briefs herein filed. We do not discover, and our 
attention has not been called to, any case in this court where such an 
assessment has been held to violate any provision of the federal Consti- 
tution. If it do not, this court can grant no relief.” 


Having considered the scope and meaning of the words “ due 
process of law” in section 1 of the Fourteenth Amendment as 
those words appear and have been used in English and American 
constitutional history, and having considered certain cases decided 
by the Supreme Court in regard to assessments down to the case 
of Norwood v. Baker, we are now prepared to resume the consider- 
ation of the questions presented and decided in that case. 

The court, in Norwood v. Baker, lays down the following propo- 
sition (p. 279) :— 

“Tn our judgment, the exaction from the owner of private property of 
the cost of a public improvement in substantial excess of the special 
benefits accruing to him is, to the extent of such excess, a taking, under the 
guise of taxation, of private property for public use without compensa- 
tion.” [Italics are the court’s.] 
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The same thing is stated in substance at the end of the court’s 
opinion. Obviously, this general proposition needs some qualifica- 
tion ; otherwise it would amount to stating that no tax for a public 
improvement could be levied upon the owner of private property 
unless a guid pro quo substantially equivalent was given to him. 
This would indeed be a revolution in tax matters. This proposi- 
tion, as it is stated by the court, applies to any and every kind of 
tax for a “public improvement.” If the proposition as stated be 
true, it would be necessary, in the case of any taxes for any public 
improvement, to have an inquiry as to the special benefits conferred 
upon the taxpayer and make him a compensation equivalent to the 
tax. This language of the court, however, was used with reference 
to the matter then under consideration, namely, an assessment to 
pay fora public street. But the court did not restrict this language 
to the case of such assessment. This broad, general proposition 
of the court clearly is not correct. Neither is it correct to argue 
from any such broad, general proposition to the particular case 
which was then under consideration by the court. As the major 
premise is incorrect, the conclusion cannot be logically correct. 
If, however, the court had restricted its proposition to the particu- 
lar case under consideration, it would then have amounted merely 
to a statement of the conclusion which the court finally came to 
concerning that case, and it would still have remained for the court 
to support its conclusion by legal principles. 

The language of the court here employed as to compensation is 
not applicable to an argument on the subject of taxation, but would 
be applicable in the case of taking property by eminent domain. 
The distinction: between taxation and eminent domain is clear and 
obvious. Taxation is a requirement by the government of a pay- 
ment or contribution for public purposes, while a taking of property 
by eminent domain is the government taking to itself the ves or 
corpus of the property. In the one case something is paid as 
a contribution for public purposes. The other case of eminent 
domain is really the case of a compulsory sale to the government. 
In the case of taxation, the contribution is levied and must be paid 
for the reason that the government which levies it is sovereign, 
and the contribution is needed for public purposes, and no guid pro 
quo is required. The person who pays the tax pays it because he 
is the subject and because the state is the sovereign, and as a 
matter of constitutional law it does not lie in his mouth to say 
whether or not he received any guid pro quo or an equivalent benefit 
for the tax. 

14 
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“The taking of property by taxation requires no other compensation 
than the taxpayer receives in being protected by the government to the 
support of which he contributes.” ? 


Judge Cooley, in considering some objections advanced against 
special assessments on constitutional principles, mentions, among 
other objections, the following: “That they take property, 2. ¢., 
money, and appropriate it to the public use without compensation.” 
In answer to this objection he says : — 


“This objection would seem to fall with the last [¢. ¢, that they take 
property without due process of law]. If special assessments are taxes, 
the compensation is conclusively presumed to be received by those who 
pay them. It is only on the assumption that they are laid in the exercise 
of the power of eminent domain that the objection could have any force 
whatever. But the distinction between the two cases is very clear.” ? 


What Judge Cooley ought to have said, speaking more exactly, 
is that the Constitution does not require any compensation ; but 
this is substantially the same as what he did say, namely, that “ the 
compensation is conclusively presumed to be received by those who 
pay them.” 

The court, in Norwood v. Baker, says (p. 279) :— 


“The exaction from the owner of private property of the cost of a 
public improvement in substantial excess of the special benefits accruing 
to him is, 40 the extent of such excess, a taking, under the guise of taxation, 
of private property for public use without compensation.” 


It is not obvious what distinction, if any, is intended to be made 
by the court between taxes for a public “improvement ” and taxes 
for other purposes, nor is it by any means clear that any distinction 
exists between them. The particular public improvement which 
the court had under consideration was the construction of a public 
street, but a little reflection will show that almost all, if not all, 
taxes which are levied are for publicimprovements. The purposes 
for which they are levied must certainly be public ones, and if the 
word “improvement” is to be applied to these purposes, it ought to 
be applied as much toone purpose as to another. For example, there 
is no reason why public schoolhouses and other public buildings, 
municipal water works, sewers, lighting plant, almshouses, public 
museums, and public parks are not as much public “ improvements ” 
as a public street, and so also all the expenses for employees and 
for other purposes connected with all these public improvements. 





1 Per Mr. Justice Gray in Cole v. La Grange, 113 U. S. 1, 8. 
2 Cooley on Taxation, 2d ed., p. 264. 
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All of these purposes are or may be public, and are all equally en- 
titled to be called public improvements. They are, therefore, all of 
them equally included in the proposition laid down by the court, 
and there is nothing stated in the opinion of the court which would 
furnish a basis for any distinction among them. Hence, under 
its proposition, the Fourteenth Amendment prohibits the exaction 
from the owner of private property of the cost of any of these 
public improvements in substantial excess of the special benefits 
accruing to him. If the proposition stated by the court be correct, 
then the ordinary ad valorem taxes levied in most, if not all, the 
states are invalid under the Constitution of the United States. 
If, however, the court in its proposition uses the words “ public 
improvement” in any narrower or more restricted sense, then it 
is not improbable that the court may be called upon in cases that 
arise from time to time to say what it means by the words “ public 
improvement,” and to give some definition or description of them 
in connection with the rule already laid down by the court in Nor- 
wood v. Baker under the Fourteenth Amendment. It would be 
interesting to see just how the court would distinguish one kind of 
public improvement from another kind under the Fourteenth 
Amendment, — quite as interesting as to see how the court would 
distinguish an assessment from a tax under the Fourteenth Amend- 
ment. 

If this proposition of the court be true as to a tax for a public 
improvement, it would also be true as to a tax for any other object 
so long as that object be public, the test of whether or not the 
purpose is one for which a tax can be levied being not whether the 
purpose is what may be called a public tmprovement, but whether 
the purpose is a public one. The Fourteenth Amendment, if it 
applies to the levy and apportionment of taxes at all, certainly 
makes no distinction between taxes for public improvements and 
taxes for any other public purposes. 

The case of Norwood v. Baker involved an assessment upon 
land, but if the propositions and principles stated by the court bs 
sound it is difficult to see why they must not apply equally to taxes 
upon personal property. The Fourteenth Amendment uses the 
word “property,” and makes no distinction between the different 
kinds of property, whether it be real estate or personal property. 
If the Fourteenth Amendment prohibits the levy of state taxes 
upon land except according to benefit, it must equally prohibit the 
levy of state taxes upon personal property except according to 
benefit. 
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In Norwood v. Baker, the court mentions several times in its 
opinion the fact that the entire cost of the land taken and the cost 
of the condemnation proceedings, as well as the cost of construct- 
ing the street, was assessed upon the land of Baker by the front 
foot ; in other words, that the land abutting upon the street con- 
structed was required to pay for the land and all the expense of 
constructing the street. This fact is given such prominence in 
the opinion of the court that one might reasonably infer that it 
was regarded either as peculiar to this case of Baker, or as furnish- 
ing one of the reasons for the decision of the court. It is also said 
by the court that the cost of the land for the street, which land 
was taken from the land owned by Baker, was “ assessed back” as 
a part of the cost of constructing the street. There were two 
separate and distinct proceedings: one was the taking by emi- 
nent domain of land of Baker on which to construct the street. 
This land was valued and the valuation confirmed by the court 
and the amount paid to the owner (p. 275). Afterwards, and as 
a separate and distinct proceeding, the assessment was levied to 
pay the cost of the land, including the cost of the condemnation 
proceedings, and also to pay the cost of constructing the street. 
Now it is obvious that in the case of the construction of every 
street the land which is necessary therefor must be condemned, 
purchased, or otherwise acquired and paid for (except when it is 
donated, as is frequently the case), and, in addition to the pur- 
chase price of such land, it is also necessary to pay the cost of 
construction of the street; and where condemnation proceedings 
are had, the cost and expense of such condemnation proceedings 
for properly vesting the title in the public are a proper part of the 
cost of the land. These expenses were all for public purposes. 
Clearly, these facts were not peculiar to the caseof Baker. All of 
these facts would have been present if the streets in the village of 
Norwood had all been laid out at one and the same time, and if the 
tax had been a general ad valorem tax upon all the property in the 
village. It would in such case have been necessary to condemn 
the land taken for the streets and to make payment for the same, 
including the cost of condemnation proceedings, and also necessary 
to pay the cost of constructing the streets. Then the cost of all 
these combined would have been assessed back upon all the pro- 
perty of the village. The entire land in the village would thus 
collectively furnish all the land for the streets and receive pay for 
the same; and then a tax would be levied upon all the land in the 
village to pay the cost of the land and of condemning the same, 
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and also to pay the cost of constructing the street. There is, there- 
fore, nothing peculiar in the case of Baker as to the items making 
up the assessment which she was required to pay. According to 
the rule or proposition stated by the Supreme Court, it cannot 
make any difference that in such a case the tax for all these items 
would have been made according to the value of the land, while in 
Baker’s case it was made according to the front foot. In neither 
case is there any inquiry as to benefit, nor is the tax levied accord- 
ing to benefit, and in each case equally it might be that some lands 
would be taxed in excess of the direct and special benefits. 

The Supreme Court, moreover, did not proceed in Norwood v. 
Baker upon the ground that there was any fraud or abuse of power 
involved in the case, but proceeded upon the sole and distinct 
ground that the assessment in question violated the Fourteenth 
Amendment, because it was levied according to front foot and not 
according to benefit. In other words, the court decided that under 
the Fourteenth Amendment there was vo power to levy any assess- 
ment by the front foot, without any regard to whether there was 
any fraud or abuse of power. 

Furthermore, the court expressly held (p. 290) that it was enough 
to render the assessment invalid that it was apportioned by the 
front foot ; and that it was not necessary to show that the amount 
of the assessment exceeded the special benefit to the property 
assessed. 

Parsons v. District of Columbia, 170 U. S. 45, is distinguished 
by the court in Norwood v. Baker on the ground that in the Parsons 
case the water system for which the assessment was levied was a 
comprehensive “system” for the district. But it at least deserves 
consideration whether there is any real distinction between the 
cases. The water system already existed in the District of Colum- 
bia, and many miles of water mains had already been laid therein. 
The assessment levied upon Parsons was an assessment for an 
addition to an existing system, and this addition was made (p. 49) 
under an act of Congress of August 11, 1894, which prescribed 
that “hereafter assessments levied for laying water mains in the 
District of Columbia shall be at the rate of one dollar and twenty- 
five cents per linear front foot against all lots or land abutting 
upon the street, road, or alley in which a water main shall be laid.” 
In the case of Norwood v. Baker, the village of Norwood had an 
existing system of streets, and the land of Baker was assessed by 
the front foot for an addition to that system. This addition was as 
much a part of an existing system of streets as the addition of the 








108 HARVARD LAW REVIEW. 


water main in the Parsons case was an addition to an existing 
system of water works. There was as much a system of public 
improvements in the one case as in the other. There is nothing in 
the report of the decision of Norwood v. Baker to show that all the 
other streets in the village had not been laid out upon the same 
plan as in Baker's case, and the cost assessed upon the owners of 
abutting property by the front foot. But suppose that the other 
' streets in the village of Norwood had been laid out upon a different 
plan, and that the taxes to pay for such streets had been appor- 
tioned upon a different basis ; even then the case would not have 
differed from the Parsons case, for it appears that in the latter case 
the act of Congress of August 11, 1894, above quoted, introduced 
a new rule as to the apportionment of the assessment. The act of 
June 23, 1873 (p. 48), had provided that in order to defray the 
expenses of laying the water mains and the erection of fire-plugs 
there should be levied a special tax of one and a quarter cents per 
square foot on every lot or part of lot which bound in or touched 
on any avenue, street, or alley in which a main water-pipe might 
thereafter be laid and fire-plugs erected ; but the new assessment 
held valid in Parsons v. District of Columbia was by the front foot. 
There is, therefore, no real distinction in respect of the legisla- 
tion and the facts before the court between the two cases of Nor- 
wood v. Baker and Parsons v. District of Columbia. 

Obviously the Fourteenth Amendment has no application in 
this case of Parsons v. District of Columbia. The court would 
probably hold, however, that the Fifth Amendment does apply in 
the District of Columbia,! although there may possibly be a differ- 
ence of opinion on this question.2 No question appears to have 
been made in this Parsons case as to whether or not the assessment 
violated either of these amendments. If there was any question 
made under the Fifth Amendment, then the court must either 
have held that that amendment did not apply, or that the words 
there found, which are exactly like the words now in question 
in the Fourteenth Amendment, did not forbid an assessment by 
the front foot.2 In discussing this case of Parsons v. District of 





1 Callan v. Wilson, 127 U.S. 540; Capital Traction Company v. Hof, 174 U. S. 1; 
Bradfield v. Roberts, 175 U. S. 291. 

2 See articles in the HARVARD Law REVIEW, volume xii., as follows: P. 291, by 
Carman F. Randolph; p. 365, by C. C. Langdell ; p. 393, by Simeon E. Baldwin ; p. 464, 
by James B. Thayer; and article in same REVIEW, volume xiii, p. 155, by A. L. Low- 
ell, and cases cited in these articles. 

8 If the provision of the Fourteenth Amendment, “nor shall any state deprive any 
person of life, liberty, or property without due process of law,” requires the Supreme 
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Columbia in Norwood v; Baker, the court did not mention the 
Fifth Amendment, or state whether it regarded that amendment as 
applying to the District of Columbia. The Parsons case was dis- 
cussed by the court as if it involved merely a matter of general 
law, as were also several of the other cases, including the New 
Jersey cases, cited by the court. 

A curious bit of legal logic is found in certain decisions of the 
Supreme Court of Indiana, which is well worth considering, even 
at the expense of a slight digression, as showing one result of a 
court’s making an arbitrary distinction between a “tax” and 
an “assessment.” The constitution of Indiana provides as fol- 
lows : ! — 


“No political or municipal corporation in this state shall ever become 
indebted, in any manner or for any purpose, to any amount, in the aggre- 
gate exceeding two per centum on the value of the taxable property 
within such corporation, to be ascertained by the last assessment for state 
and county taxes, previous to the incurring of such indebtedness, and all 
bonds or obligations, in excess of such amount, given by such corpora- 
tions, shall be void.” 


This two per cent. debt limit is very small — much smaller than 
the usual five per cent. or ten per cent. limit prescribed by consti- 
tutions of certain other states. The legislature of Indiana in 1893 
passed a certain statute, since then several times amended, which 
provides in substance for the construction of gravel roads in and 





Court of the United States to hold, as respects state taxation, the proposition stated in 
Norwood v. Baker (p. 279), namely, “the exaction from the owner of private property 
of the cost of a public improvement in substantial excess of the special benefits accruing 
to him is, ¢o the extent of such excess, a taking, under the guise of taxation, of private 
property for public use without compensation,” then — unless United States taxes are 
exclusively controlled by other provisions of the Constitution — it may be difficult to 
see why the Fifth Amendment to the Constitution, which provides, among other things, 
that “no person shall be deprived of life, liberty, or property without due process of 
law,” and which applies to the United States government in the states (whether or not 
it does in the territories), does not equally require the court to hold, as respects United 
States taxation in the states, that “ the exaction from the owner of private property of 
the cost of a public improvement in substantial excess of the special benefits accruing 
to him is, to the extent of such excess, a taking, under the guise of taxation, of private 
property for public use without compensation.” If this proposition stated by the court 
be a sound interpretation of the clause in the Fourteenth Amendment, then an interesting 
question is presented as to how far United States taxation is governed by the same 
clause in the Fifth Amendment in view of all the other provisions of the Constitution on 
the subject of taxation. For example, are United States taxes which are exacted from 
owners of private property for the erection of post-office buildings, court-houses, river 
and harbor improvements, forts, arsenals, navy-yards, etc., etc., all subject to this rule 
stated by the court? If not, why not? 
1 Art. XIII. sec. 1. 
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through townships. This act provides, among other things, for the 
issue of bonds by any county to pay the cost of construction of 
such gravel roads. The bonds are in form the obligations of the 
county. The statute, however, provides that the bonds and the 
interest thereon shall be paid by the levy of a tax upon and accord- 
ing to the value of the property within the township or townships 
in and through which the road is constructed. The Supreme Court 
of Indiana has decided that bonds so issued are not county indebt- 
edness, because the tax to pay them is an “ assessment,” inasmuch 
as it is not levied upon all the property in the county.1_ The same 
court also holds that these bonds are not an indebtedness of the 
township or townships in and through which the road is con- 
structed, because the bonds are not issued by and in the name of 
the township or townships.?, With these decisions in force con- 
struing the debt limitation of the Indiana constitution above 
quoted, gravel roads may be constructed and bonds issued therefor 
and ad valorem taxes levied on all the property in any township of 
the state in or through which such road is constructed without any 
limit, so far as this provision of the state constitution is concerned. 
In the view of the Supreme Court of Indiana it makes no differ- 
ence that so far as the township is concerned the tax is levied ad 
valorem upon all the property in the township, precisely as the gen- 
eral property tax is levied in the township. Observe also that this 
result is reached by the Supreme Court of Indiana, although the 
debt limitation in the constitution above quoted is not made in 
any manner dependent upon the question whether the debt is to 
be paid by a “tax” or an “assessment.” Thus the court by arbi- 
trarily using the words “tax” and “assessment” reaches the curi- 
ous result above stated. Of course this same legislation and same 
logic could be made to apply to other public purposes besides the 
construction of roads or streets, as, for example, to schools, water- 


works, sewers, parks, — in fact to all public purposes. 
Constitutions are supposed to deal with real things. It seems to 


deserve consideration whether it makes any real difference to the 
taxpayer in the township that the public contribution required by 
this Indiana gravel road act for the payment of the principal and 
interest of the bonds is called by the court an assessment and not 
a tax; and it also deserves consideration whether the debt lim- 
itation of the state constitution was not intended to protect the 
tax-payer in the township against the creation of a debt, to the 





1 Board v. Harrell, 147 Ind. 500. 
2 Board v. Reeves, 148 Ind. 467. 
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payment of which he must contribute, whether his contribution be 
called an assessment or a tax —at least when the assessment and 
the tax are levied upon his property in precisely the same manner 
and for the same amounts and for the same purposes. 

The foregoing instance serves as an illustration of the mischief 
which may be effected by a court making an arbitrary distinction 
between an assessment and a tax, as respects a constitutional lim- 
itation which does not either expressly or impliedly make any such 
distinction. It may be interesting also to consider whether the 
Supreme Court of the United States would regard this Indiana 
gravel road tax as a tax or as an assessment, within the meaning of 
the principle laid down in the case of Norwood v. Baker. If it be 
regarded as an assessment, as held by the Supreme Court of Indi- 
ana, then as it was levied according to the value of the land, and 
no inquiry made as to actual benefit conferred upon the land, 
it would violate the Fourteenth Amendment, under the principle 
stated in Norwood v. Baker. Obviously, the land taxed may, and 
some of it must, be at considerable distance from the road con- 
structed, and may derive little or no benefit from the road, while 
land near the road which is taxed on the same ad valorem basis 
may derive practically all the benefit. It might be well also to 
suggest on this question whether this gravel road tax is to be re- 
garded as a tax or as an assessment under the rule laid down in 
Norwood v. Baker, that it will hardly do to say that this question, 
so far as the Fourteenth Amendment is concerned, is to be gov- 
erned by whether this tax is levied on a part only of the land in a 
political subdivision, for in that event it would still be necessary to 
choose the political subdivision with reference to which the matter 
is to be determined. If the county be taken as such subdivision, 
one result would be obtained, namely, that this would be an assess- 
ment; but if the township be taken, the other result would be 
obtained, namely, that this would be a tax. Which one must be 
taken under the Fourteenth Amendment? As all these matters 
of the creation and dissolution of counties and townships are mat- 
ters for the regulation of the state, and are not matters with which 
the Constitution of the United States is at all concerned, it is obvi- 
ous that no distinction should be made under the Constitution of 
the United States based on the taking of one political subdivision 
of the state rather than another in determining whether a public 
imposition is a tax or an assessment. Any such decision made 
on such basis could obviously be circumvented by action of the 
state, either in its constitution, or in its statutes, or in both com- 

15 
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bined. Thus, for example, suppose that it was determined that as 
respects the county this gravel road tax was an assessment, being 
levied only upon part of the property in the county. There is 
nothing in the Constitution of the United States to hinder the 
state from making the county coterminous with the boundaries of 
the township or townships in which the assessment or tax was 
levied, and then the assessment would be turned into a tax, and it 
would be unobjectionable under the Fourteenth Amendment. 

It is not intended in this article to maintain that there is not 
or may not be a difference between a tax and an assessment as 
respects provisions in some of the state constitutions or state stat- 
utes. This article does not deal with such questions. Thus, for 
example, the constitution of the state of California provides! that 
all property shall be taxed in proportion to its value; and the 
Supreme Court of California holds that the word “tax” thus used 
does not include an assessment ; and also holds that assessments 
equally with ad valorem property taxes are all levied under the 
taxing power.? It is also held by the Court of Appeals of New 
York that both taxes and assessments derive their authority from 
the taxing power.® With these distinctions, however, the Four- 
teenth Amendment to the Constitution of the United States has 
no concern. If that amendment has anything to do with the 
apportionment of state taxes, it is only with the generic power 
of taxation, and not with any one species of taxation to the exclu- 
sion of other species. Moreover, the rule or proposition stated 
by the court in Norwood v. Baker would, as is elsewhere stated in 
this article, render invalid under the Fourteenth Amendment the 
ad valorem property taxes levied in the states and ordinarily 
called “taxes,” equally with what are called “assessments,” for 
ad valorem taxes are not levied according to benefit. 

Observe, also, that in the views presented in this article it is not 
sought to urge that taxes or assessments ought not to be levied 
according to benefit. That is a question for the consideration of 
the legislative body, but it is only one of the questions which a 
legislative body should take into consideration when it provides for 
the levy and apportionment of a tax. Obviously, there are many 
other considerations ; one of these, for example, is the ability to 
pay. Exemptions of property below a certain amount are based 





1 Art. XIII. sec. 1. 

2 Emery v. San Francisco Gas Co., 28 Cal. 345, 353. 

8 People z. Brooklyn, 4 N. Y. 419, 432. So, also, to the same effect is Dillon on 
Municipal Corporations, fourth edition, section 752. 
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upon the principle that persons with very small amounts of pro- 
perty ought not to be made to pay any tax. This principle, for 
example, was considered in framing the Illinois inheritance tax 
act, which exempted estates of decedents amounting to $2000 or 
less. The Supreme Court held that this exemption did not violate 
the Fourteenth Amendment to the Constitution of the United 
States.!_ The court also held in the same case that the fact that 
the statute in taxing estates above $2000 levied a tax of a larger 
percentage upon the larger estates did not violate the Fourteenth 
Amendment. Another principle is also frequently applied in deter- 
mining the apportionment of a tax, namely, that property. devoted 
to educational, charitable, or religious purposes should not be com- 
pelled to pay any tax, because of the fact that it is supposed to be 
for the public good that such institutions should be encouraged, 
by reason of the benefit they confer upon the general public. For 
the opposite reason, namely, that certain things should be dis- 
couraged rather than encouraged, heavy taxes are usually levied 
upon wines, liquors, and tobacco. These considerations and many 
others are proper for the legislative body to take into account in 
determining as to the levy and apportionment of taxes. There is 
no prohibition in the Constitution of the United States, especially 
none in the Fourteenth Amendment, against the legislative body 
taking all these matters into consideration. Nor is there gener- 
ally to be found in the constitutions of the several states any pro- 
vision restricting the legislative body to the consideration of only 
one of these questions that ought to affect taxation, namely, as 
to the benefit received by the person or property taxed. Whether 
it would be wise for the state constitutions to make any such 
restriction is a question as to which the argument is certainly 
not all on the side of the persons who would maintain that such 
restriction ought to be made. One of the many reasons why such 
restrictions ought not to be made is that there would be difficulty 
in enforcing them. A rule of gud pro quo enforcible by the 
courts as to all taxes would greatly obstruct their collection. It 
would upset most of our taxes. The general ad valorem pro- 
perty tax in the state, city, county, or any other subdivision of the 
state, could no longer be levied, but it would be necessary to have 
an inquiry and hearing in each instance as to benefit received by 
the person or property taxed. This would probably result in the 
government being hindered in its proper functions for want of rev- 
enue, owing to delays and contests in the courts. 





1 Magoun v. Illinois Trust and Savings Bank, 170 U. S. 283. 












114 HARVARD LAW REVIEW. 


Nor is there any good reason why the constitutions of the sev- 
eral states or of the United States should thus restrict the legisla- 
tive body in respect to that mode of taxation which is sometimes 
termed an “ assessment.” As we have seen above, no such restric- 
tion could be made effective without defining what is meant by 
the term “assessment.” Various kinds of taxes have been called 
assessments both in the state courts and in the United States 
courts. Thus, for example, in the case of Davidson v. New Or- 
leans, a drainage tax, levied according to area in a single taxing 
district, was called an assessment. So, also, a drainage tax in 
Hagar v. Reclamation District, levied according to benefits, was 
called an assessment. In Walston v. Nevin the assessment was 
levied by square feet upon property abutting upon the street im- 
proved. In Fallbrook Irrigation District v. Bradley, an assess- 
ment for irrigation purposes was levied ad valorem upon all the 
real estate in the irrigation district, including, among other things, 
houses and other buildings in towns. In Kelly v. Pittsburgh,! an 
ad valorem property tax for all city purposes was levied upon agri- 
cultural lands in the outskirts of a city, most of which purposes it 
was claimed could not be enjoyed by the land. In County of Mo- 
bile v. Kimball, an ad valorem property tax for improving the har- 
bor of Mobile was levied upon one county instead of being levied 
upon the city or upon the whole state. All these taxes, except 
the tax in the case of County of Mobile v. Kimball, and Kelly v. 
Pittsburgh, were called assessments by the Supreme Court of the 
United States, while in those two cases they were called taxes. 
It is not obvious why the constitutions of the several states where 
these cases arose or the Constitution of the United States ought 
to require that these “assessments” be levied only according to 
benefits, or not in excess of benefits, and at the same time permit 
these “taxes”’ in the two cases of County of Mobile v. Kimball, 
and Kelly v. Pittsburgh, to be levied ad valorem and irrespective of 
benefits. If, therefore, a state constitution, or the United States 
Constitution, attempts to provide that any particular kind of taxes 
such as assessments shall be levied only according to benefits, or 
not in excess of benefits, it is necessary to make some definition 
of assessment, and some line of demarcation between assessments 
and other taxes. 

Does the Fourteenth Amendment to the Constitution of the 
United States cut off the state legislative bodies from levying and 
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apportioning taxes in any other mode than according to benefits, 
and does it provide that taxes shall not be levied in excess of bene- 
fits? It certainly does not make any such restriction as to state 
taxes generally. Historically and on principle and on decided 
cases, the Fourteenth Amendment has nothing todo with the levy 
and apportionment of taxes. Does it make any such restriction 
as to assessments? If so, it must, as we have seen, make some 
definition of the word “assessment ” which shall distinguish that 
kind of tax from all others. So, also, if the court is to distinguish 
public “improvements” from other public purposes for which 
taxes are levied, some definition must be given to the word “im- 
provement.” The court, I submit, has given no such definitions ; 
neither has it stated any principles on which such definitions could 
be based. Neither has it given any sufficient reason why it is 
and how it is that the Fourteenth Amendment makes any such 
restriction upon the state legislative bodies as respects assess- 
ments. On the contrary, it has held as respects many taxes which 
the court itself has called assessments that the Fourteenth Amend- 
ment does not make any such restriction. The only decision of 
the court to the contrary is, I believe, in this case of Norwood v. 
Baker, and the decision in that case cannot, I submit, be supported 
either on principle or by precedent. 


Harry Hubbard. 
195 BROADWAY, NEW YORK, January, 1900. 
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THE RIGHT TO LOCAL SELF-GOVERNMENT. 
V. 


N Philadelphia v. Fox! we find the sweeping statement? that 
the city of Philadelphia is a municipal corporation, created by 
the government for political purposes, and is “merely an agency 
instituted by the sovereign for the purpose of carrying out in 
detail the objects of government — essentially a revocable agency 
—having no vested right to any of its powers or franchises — 
the charter or act of erection being in no sense a contract with the 
state —and therefore fully subject to the control of the legisla- 
ture, who may enlarge or diminish its territorial extent or its func- 
tions, may change or modify its internal arrangement, or destroy 
its very existence with the mere breath of arbitrary discretion. 
Sic voleo, sic jubeo, that is all the sovereign authority need say. It 
will be noticed that the eminent authority delivering this opinion 
does not lay it down as a principle applicable to all municipal 
corporations. The learned judge is speaking of the city of Phil- 
adelphia only. It would require a critical examination of the con- 
stitutional history and development of Pennsylvania before one 
could pass judgment upon this statement. It would, however, be 
surprising to find it to be a correct statement of the rights and 
powers of a division of the state that existed before there was any 
state or colony. 

The question arose upon the validity of an act of the legislature 
fixing a new board of trustees for the management of the Girard 
fund, and other funds given in trust for charitable uses to the city 
of Philadelphia. The first object of inquiry would be as to the 
provisions made by the donors for the appointment of trustees and 
of their successors. If provided for by the donors, their direc- 
tions should be followed. If unprovided for by them, upon gen- 
eral principles, the power to appoint them would reside in the 
equity court. The question would then arise, has the legislature 
the power to appoint such trustees, in that respect taking unto 
itself the power of the equity court? But these questions do not 
seem to have arisen in the case. If the legislature had such 
power, it might have it and still the city of Philadelphia might 





1 64 Penn. St. 169 (1870). 2 See p. 180. 
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not be so completely dependent upon the will of the legislature 
as this decision states. If so, then the sweeping statement made 
of the lack of any and all powers and rights of the city of Phila- 
delphia is obiter dictum. 

Perkins v. Slack :! Under an act of the legislature in 1870 cer- 
tain citizens were constituted commissioners to erect certain pub- 
lic buildings in Philadelphia, with power to make requisitions upon 
the city council for the necessary funds, the council being required 
to levy a special tax to raise the amount so required. In 1874 a 
new state constitution went into effect, limiting any debt or liabil- 
ity by any municipal commission to an appropriation previously 
made therefor by the municipal government. In 1876 the said 
commission made a requisition for $1,500,000, and the city council 
refused to raise the amount. Upon application for mandamus to 
compel the city council to raise this money, it was held that not- 
withstanding the new constitution, the council was under obliga- 
tion to raise the amount required by the commissioners, and that 
a provision in the new constitution providing that the legislature 
shall not delegate to any special commission any power to inter- 
fere with any municipal improvement is prospective only, and does 
not apply to special commissions existing before the adoption of 
this constitution. 

The beneficent efforts of the framers of the new constitution to 
restore to municipalities, to a certain extent, the right to self-gov- 
ernment were thus frustrated by this decision. 

The dissenting opinion of Paxson, J. (p. 283), must, however, 
commend itself to the student of constitutional law, and will prob- 
ably be approved by the bar generally as the better statement of 
what the law should be. Referring to the scandalous mismanage- 
ment of this irresponsible commission, freed by the law from all 
obligation to the municipality whose money it was squandering, he 
says : — 

“Tt was known to the convention that the public buildings at Broad 
and Market streets had been projected upon a scale of magnificence 
better suited for the capitol of an empire than the municipal buildings of 
a debt-burdened city; and that the time might come when their further 
prosecution would become an oppression upon the tax-payers too griev- 
ous to be borne, unless the councils, the immediate representatives of 
the people, should have a power of control over the amount to be annu- 
ally expended. The result has fully vindicated the wisdom of the con- 
vention.” ? 





1 86 Penn. St. 270 (1878). 2 See also 1 Hare, Const. Law, 630. 











118 HARVARD LAW REVIEW. 


The case of Commonwealth v. Plaisted ! was as follows: A mem- 
ber of the Salvation Army, while playing on a cornet without a 
license, in a street parade, but without creating any actual disturb- 
ance, was arrested and fined, under the provisions of ch. 323, Stat- 
utes of 1885. Upon exceptions, the case went to the Supreme 
Court, and it was there held that this statute, creating a board of 
police for the city of Boston, to be appointed by the Governor and 
Council from the two principal political parties, is constitutional, 
and therefore the fine, under its provisions, was legally imposed. 
At p. 383 Morton, C. J., says: — 


“Tt is also suggested, though not much insisted on, that the statute of 
1885, ch. 323, is unconstitutional, because it takes from the city the 
power of self-government in matters of internal police. We find no pro- 
vision of the constitution with which it conflicts, and we cannot declare 
an act of the Legislature invalid because it abridges the exercise of the 
privilege of local self-government in a particular in regard to which such 
privilege is not guaranteed by any provision of the constitution. ... The 
powers and duties of all the towns and cities, except so far as they are 
specifically provided for in the constitution, are created and defined by 
the legislature, and we have no doubt it has the right in its discretion to 
change the powers and duties created by itself, and to vest such powers 
and duties in officers appointed by the Governor, if in its judgment the 
public good requires this, instead of leaving such officers to be elected by 
the people, or appointed by the municipal authorities. . . . The Legisla- 
ture has the right to fix the qualifications of members of the board, and 
we see no objection to the provision that they shall be appointed from 
two principal political parties. It is designed to secure, in the action of 
the board, impartiality and freedom from political bias. It can probably 
be regarded only as directory to the Governor, and not as an element in 
the tenure of the office ; in either view, it violates no provision of the 
constitution, and it is for the Legislature to determine whether such a 
qualification is wise.” 


Upon examination of the record of the case in the excellent col- 
lection of Massachusetts cases in the Social Law Library in Boston, 
it was found that the Attorney-General in his brief, after consider- 
ing the act in question, maintained that the defendant was “an 
itinerant musician,” and so within the restrictions of the law for- 
bidding such a one to play on the streets of Boston without a 
license. Not a word was said as to the rights of towns to local self- 
government, nor about the questionable legality of a law requiring 
the members of a police board to be appointed from two political 





1 148 Mass. 375 (1888). 
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parties only, nor were any authorities cited on these points. The 
defendant’s brief, among other points, denied that the defendant 
was an “itinerant musician ;” claimed that the rules in question 
were unreasonable ; that they interfered with the exercise of reli- 
gious rights, etc. ; and, finally, that the statute in question is un- 
constitutional, because “it takes from the city the power of self- 
government in matters of internal police,’ ... etc., citing no 
authority whatever except Cooley, Const. Lims., 577, and making 
no objection whatever to the appointment of the members of the 
board from two political parties only! The Supreme Court of 
Massachusetts therefore holds any statute constitutional unless it 
conflicts with some provision of the written constitution, ignoring 
the unwritten constitution. It holds also that all the powers and 
duties of towns and cities, unless provided for in the written con- 
stitution, are created by the legislature, a conclusion that an exami- 
nation of the history of the state will not sustain. Lack of space 
prevents our making an examination of this history, similar to that 
we have made of the history of Rhode Island, but it is to be hoped 
that some one versed in the constitutional history and develop- 
ment of the powers, rights, and duties of the towns of Massachu- 
setts will undertake this task. Only a few of its features can here 
be pointed out, but they are enough to show the incorrectness of 
this theory. 


“ A Gen'all Court, holden att Boston, the 19 of Octob', 1630” 
(8 present whose names are given) 

“For the establishinge of the goiim'. It was ppounded if it were not 
the best course that the ffreemen should have the power of chuseing 
Assistants when there are to be chosen, & the Assistants from amongst 
themselues to chuse a Goiin’ & Deputy Goiin’, whoe w™ the Assistants 
should have the power of makeing lawes & chusing officers to execute the 
same. ‘This was fully assented vnto by the gen?all vote of the people, & 
ereccon of hands/.”? r 


This was the first time the term “General Court” was used on 
this side of the ocean, although many of the previous meetings in 
England had been so entitled. It would seem that hereafter the 
annual meetings were so called, 7. ¢., the meetings held May 18, 
1631,? May 9, 1632, May 29, 1633, May 14, 1634,° but the next 
meeting of the General Court was held Sept. 3, 1624, at Newe 
Towne.® 





1 1 Recs. of Mass., Shurtleff, *62. 2 Ib. *72. 8 Ib. #88, 
4 Ib. *99. § Ib. #114. 6 Ib. *122. 
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At the General Court holden May 14, 1634, we find for the first 
time, besides the governor, deputy governor, treasurer, etc., three 
deputies from each of the towns of Newtown, Watertown, Charles- 
town, Boston, Roxbury, Dorchester, Lynn, and Salem. The list is 
remarkable, because, according to the dates given in the Manual of 
the General Court of Massachusetts, Lynn was not incorporated 
until “ Nov. — 1637.” How, then, could its representatives attend 
a General Court in 1634? The list is also remarkable because of 
the towns that were not present. The absence of representatives 
from Plymouth, a distinct, separate colony, can be accounted for, 
but where were the representatives from Medford, incorporated 
Sept. 28, 1630, according to the Manual ? 

The former form of oath for the freemen was revoked and a new 
one was adopted (to support the government of this commonweale 
and all its liberties and privileges). 

It was agreed that none but the General Court has power to 
choose and admit freemen, nor to make and establish laws, nor 
to elect officers named “or any of like moment,” and to set out 
their powers, nor to raise money and taxes and to dispose of 
lands. 

Thomas Dudley was chosen governor and Roger Ludlow deputy 
governor, with nine assistants for one year, and they took the oath 
of office. It is interesting to note that among the assistants was 
William Coddington, who was chosen treasurer. He was after- 
wards banished (under the euphonious designation of “haveing 
license to dept ”),! and became one of the founders and most pro- 
minent men of Rhode Island. His experience in establishing the 
government of this commonwealth was to stand him in good stead 
in assisting to frame a government for Newport and Rhode Is- 
land, and afterwards in surreptitiously obtaining a charter thereto 
in England, to himself, his heirs and assigns, to the great annoy- 
ance of the good people of Rhode Island. 

It was agreed that no trial for life or banishment should be held 
without a jury. Provision was made that four general courts 
should meet yearly, the freemen of each town to choose two or 
three of their number to attend each general court, to make laws, 
to grant lands, etc., the election of magistrates and other officers 
only excepted, “ wherein eily freeman is to gyve his owne voyce.” 

A murder having taken place at Kennebec “ by one of the Plym- 
outhe plantacon,” in the presence of John Alden he gave bond with 
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THE RIGHT TO LOCAL SELF-GOVERNMENT. I2I 


sureties not to depart out of the limits of this patent without leave 
from the court or the governor, he being detained “till answer be 
receaved from those of Plymouthe, whither they will trye the mat- 
ter there or noe.’ Provision was made for the enlargement of 
“‘ Newe Towne ” and Boston, and for the annexation of Winetsemut 
to “ Charlton” or Boston. Provision was also made for the com- 
mon defence, and authority was given to the towns to levy rates 
on each man “according to his estate & with consideracin of all 
other his abilityes.” 

This necessarily rapid survey is enough to show that the king 
did not create Massachusetts. He established a trading company 
which the settlers outgrew and set aside, and replaced with a com- 
monwealth at this session of May 14, 1634. In effect this meet- 
ing was in the nature of what we should now call a constitutional 
convention. Up to this time there was no commonwealth, no 
central popular government with trial by jury established by law. 
After the change brought about at this meeting, every man took 
the oath of allegiance to Massachusetts and not to the king. It 
meant abrogation of the authority of the king, and to secure it 
Boston was fortified against him. After this change the freemen 
created by the charter were required to obtain their freedom from 
Massachusetts, and henceforth only the new self-instituted com- 
monwealth could make them freemen. John Winthrop was en- 
franchised May 25, 1636.2 

The first town or “plantacén” that we find authorized by the 
General Court is Concord: “It is ordered that there shallbe a 
plantacén at Musketequid, & that there shallbe 6 myles of land 
square to belong to it .. . & the name of the place is changed, 
& hereafter to be called Concord.” We find also that at this 
meeting (p. *159), “‘ Ordered that Waymouthe shall have a deputy 
this court.” The towns composing the combination of towns 
known as Massachusetts that thus authorized the formation of a 
new town were therefore in existence as separate original towns, 
before there was any Massachusetts. Therefore Massachusetts 
did not create them; they created Massachusetts. The Massa- 
chusetts cases have contributed largely to the erroneous theory 
that municipal corporations are merely the creatures of the state 
legislatures. Dillon, taking the cases as he found them, made the 
new principle familiar to bench and bar. A faint something, to be 
sure, was allowed to towns, but cities had no powers unless they 





1 ; Mass. Recs. *112, 113, 114, 116, 117. 2 Ib. *372. 8 Ib. #157. 
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were conferred by the legislature. The dogma is simple, but it is 
not supported by the facts of history. 

The denial of corporate powers to towns in Massachusetts seems 
to have begun in 1816 in Rumford v. Wood.! In this case “the 
inhabitants of the fourth school district in the town of Rumford in 
the town of Oxford” brought suit against the defendant in as- 
sumpsit, for failure to build a schoolhouse, etc., as agreed. The 
defendant pleaded in abatement that the plaintiffs were not a 
corporation with power to sue. The plea was rightly overruled, 
and there the opinion should have stopped. But it went on, after 
admitting that school districts are not bodies politic and corporate 
with the general powers of corporations: “ The same may be said 
of towns and other municipal societies, which, although recognized 
by various statutes and by immemorial usage, as persons or aggre- 
gate corporations, with precise duties which may be enforced, 
and privileges which may be maintained, by suits at law, are yet 
deficient in many of the powers incident to the general character 
of corporations.” As the case before the court did not involve 
the case of a town nor of a town charter, nor of the rights of a 
town, this was clearly obzter dictum. All that the case really de- 
cided was that a school district has enough of the character of a 
corporation to sue. It was correctly cited as an authority to this 
effect in the opinion of Prout v. Fire District in Pittsfield.” 

Mass. St. 1885, ch. 377, is an act to authorize the city of Boston 
to take land and to construct thereon a court house for the county 
of Suffolk, to be paid for by the city of Boston, although as the act 
states, this court house is “ for the use of the courts of the com- 
monwealth in and for the county of Suffolk, and for other purposes 
incidental thereto.”” This court house having been completed, in 
1894 the General Court passed an act (ch. 453) placing the build- 
ing in the care, custody, and control of the justices of the Supreme 
Judicial Court, with authority to appoint and remove, etc., the 
necessary custodians, whose salaries shall be paid by the city of 
Boston. No one seems to have called attention to the manifest 
impropriety and illegality of housing the Supreme Court of the 
state at the expense of the city of Boston, and in making the city 
pay the running expenses of this state court house. If the com- 
monwealth has the legal power to saddle the cost and the running 
expenses of this state court house upon a city, it has equally. the 
right to saddle it or any other expense incurred for the state 
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upon the smallest town in the state. The statute is manifestly 
unconstitutional. Such is the result of the denial of the right to 
local self-rule. The glory of Massachusetts as a union of self- 
governing towns is gone, never to be restored, except by a consti- 
tutional amendment or a reversal of the opinion in Commonwealth 
v. Plaisted. 

Many years ago the city of Boston built and paid for its own 
system of water works at an expense of more than twenty-five mil- 
lion dollars, of which amount bonds issued for seven million one 
hundred and twenty six thousand, one hundred and forty dollars 
and nineteen cents remain unpaid. Under a statute passed by the 
General Court,! “An Act to provide for a Metropolitan Water 
Supply,” the commonwealth took the supply but left Boston to pay 
the debt in a peculiar manner, provided in the act. It remains to 
be seen whether adequate compensation will be made for the pro- 
perty taken from the city. The duty of providing water for Boston 
and the surrounding towns and cities named in the act (sec. 3) is 
purely local, yet the governor is to appoint the commissioners, 
who are to report annually to the General Court, and the treasurer 
of the commonwealth pays the expenses from the proceeds of 
bonds authorized to be issued, to be known as the Metropolitan 
Water Loan. A sinking fund is provided for the ultimate payment 
of this loan. The cities and towns named, surrounding Boston, 
are to obtain the benefit of what Boston has bought and paid for, 
and all are expected to receive new benefits. An enormous new 
debt is to be created and ultimately to be paid. If the state may 
thus take upon itself the fulfillment of this purely local duty in 
this instance, so may it equally take upon itself the fulfillment of 
any purely local duty in any or all, even the smallest and poorest 
town in the state, and what has become of the principle of local 
self-government? 

Boston, the home of Samuel Adams, who did so much through 
the action of the towns to make the Revolution a success, against 
the attempted exercise of England’s power to tax us without repre- 
sentation, is now completely at the mercy of the General Court, 
and no one protests. Whatever is wanted in Boston, recourse is 
had to the General Court. Its committees hold long sessions 
every year for hearings upon laws that relate to the local govern- 
ment of Boston. See the article on “ Massachusetts as a Philan- 
thropic Robber,” by Charles Warren,” for repeated instances of 
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the voting away of the money of Boston by the commonwealth’s 
General Court. The state can afford to be generous with the city’s 
money. 

More than 750 special acts have been passed by the General 
Court to regulate the local affairs of the city of Boston alone. 
Such is the natural result of Commonwealth v. Plaisted.1. Ch. 178, 
Acts of 1885, limits the power of Boston to incur municipal] in- 
debtedness “exclusive of the state tax and of the sum required 
by law to be raised on account of the city debt,” to nine dollars 
on every one thousand dollars of its taxable property, but the 
power of the General Court to incur indebtedness for the city is 
unlimited. The “debt limit,” so much discussed now in the Bos- 
ton newspapers, is a contrivance to prevent the city from borrow- 
ing much itself, while it leaves the state free to borrow as much 
as it pleases for the city, the city being bound to pay the debt 
without being consulted in its creation, and being unable to limit 
it. The result is, that a large part of the city debt is now managed 
entirely at the state house, the city being called upon by warrant 
to pay what the state orders. Tammany could not do better than 
this, and Boston is no longer really under a republican form of 
government. 


“ Beginning January 1, 1887, the borrowing capacity of the city of Bos- 
ton was limited to two per cent. of the average valuation of the pre- 
ceding five years, less all abatements. On February 1 of the present 
year the actual net debt of the city, exclusive of the water debt, was 
$50,897,319.02. Adding the water debt, it was $58,333,369.16, and with 
the Metropolitan water debt it was nearly $80,000,000. According to 
the law of 1885, covering the two per cent. limit, leaving out the water 
debt, the net debt of the city should be only $20,000,000. 

“It is figured that the debt is nearly eight per cent. instead of two per 
cent. City officials say that this increase of the city’s indebtedness is 
because of legislative enactments authorizing the borrowing of money 
outside of the debt limit. 

“This year’s borrowing capacity of the city within the debt limit of 
two per cent. for the current year is $1,525,255.40, exclusive of the loans 
already authorized not yet issued of $1,800,000.” 


Such is the result of the denial of home rule to the city of Boston. 
The People v. Porter:? In this case it was held that Art. 6, 
§ 19, and other articles and amendments of the state constitution 
clearly recognize counties, towns, cities, and villages as the units 
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of division of the state, and therefore ch. 415, Laws of 1881, “ to 
establish the Niagara Police District,” a new district, carved out of 
other territory, and not bounded by county, town, city, or village 
lines, with a local police court therein erected, is unconstitutional. 

The disregard of the salutary principle of local self-rule by the 
legislature, and the reluctance of the courts of New York to up- 
hold it (until a late day), have resulted in the most unwarranted 
interference in this state by its General Assembly in the local 
affairs of its towns. Thus the report of the Fassett Committee of 
the New York Senate of 1890, appointed to investigate the sub- 
ject of municipal government in New York, shows that within 
the six years, 1884 to 1889 inclusive, the legislature passed 1284 
acts relative to the thirty cities in the state. Of these 390 acts 
related to the city of New York only. In 1886 280 of the 681 
acts passed interfered directly with the affairs of some particu- 
lar county, city, town, or village, specifically named. 

In 1876 the state of New York appointed commissioners “ to 
devise a plan for the government of cities in the state of New 
York.” Bryce! says :— 

“The commission of which Mr. W. M. Evarts (now senator from New 
York) was chairman included some of the ablest men in the state, and 
its report, presented 6th March, 1877, may be said to have become clas- 
sical.” 


This commission found that one of the causes of the misgovern- 
ment of American cities is the assumption by the legislature of the 
direct control of local affairs ; and they recommended restriction of 
the power of the legislature to interfere by special legislation with 
municipal governments or the conduct of municipal affairs. 

Were our courts better informed by a bar better versed in know- 
ledge of state constitutional law, they would more often come to 
the rescue of a people threatened with the loss of one of their most 
important rights, —the right to local self-government. 

The constitution of California of 1849 provided :? “The legisla- 
ture shall establish a system of county and town governments, 
which shall be as nearly uniform as practicable throughout the 
state.” 

Yet, so little was the system understood in this state, that in 
1874, in Ex parte Wall,’ it is stated, “ The legislature of California 
has never established a ‘ system of town governments.’ The word 
‘town’ is nowhere used in the statutes in the sense in which it is 
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employed in the constitution. . . . No township governments have 
been established.” 

Such is the result of an attempt at the wholesale introduction of 
a system for those “ not to the manner born.” It furnishes illustra- 
tion of the truth that institutions of government are the result of 
growth, not of manufacture : — 


“The system of town governments, as it existed in New York prior to 
1846, is fully explained in the eleventh chapter of the first part of the 
revised statutes of 1827-8. There, as in New England, the towns pos- 
sessed certain of the faculties of a body corporate ; could sue and be sued, 
hold lands, and make contracts necessary to the exercise of their cor- 
porate powers. In New York, as elsewhere, the citizens of towns chose 
certain town officers, and when assembled as a deliberative body (justices 
of the peace presiding) made ‘prudential rules and regulations’ with 
respect to local matters committed to their discretion. In some other 
states, this power would seem to have been vested in boards of trustees, 
who constituted the local parliaments.” ? 


The People v. Batchellor :? At p. 140 the court falls into approval 
of the doctrine then current : that municipal corporations are crea- 
tures of the legislature and subject to its will. It admits, however, 
that there are limits to the exercise of this power, and holds, there- 
fore, that such a corporation cannot be compelled against its will 
to become a stockholder in a railroad corporation, as directed bya 
statute, 

The ancient right of each municipality to appoint its own officers 
for the preservation of order and the enforcement of law has also 
been jealously guarded in England by a statute that but embodies 
what has always been the law and the custom. Ch. 76,5 & 6 
Wm. IV., 1835, entitled “An Act to provide for the Regulation 
of Municipal Corporations in England and Wales,” provides (sec. 
Ixxvi.) that the council for each borough shall appoint a watch com- 
mittee which shall appoint constables “for preserving the Peace 
by Day and by Night, and preventing Robberies and other Felonies 
and apprehending Offenders against the Peace.” This act well 
illustrates the pains our English cousins have been at to preserve 
their ancient right to local self-government. It has been reserved 
for us, under a system of national and state governments more 
democratic in form than the English system, to introduce the 
undemocratic and oligarchic principle that towns and cities have 
no rights the legislature is bound to respect. 





1 By McKinstry, J., in 2x parte Wall, 48 Cal. 277, at 320 (1874). 
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The right to local self-government is still preserved in England, 
without the safeguards of a written constitution ; but too many of 
the courts of this country would say this right is non-existent unless 
it is to be found expressly stated in the written constitution. It 
would seem, therefore, that not even yet has the old Teutonic idea 
of power delegated by the people to their own representatives taken 
deep enough root in the political soil of the states of our Union. 
Of course the political machines everywhere, irrespective of party, 
favor the old Roman idea of power vested in the governing body, 
which, at the dictation of the boss, delegates power to lieutenants 
_ and prefects not accountable to the people. Unless the courts 
take stand against this assumption, the right to local self-govern- 
ment is in a fair way to be gradually lost. 


“In considering state constitutions, we must not commit the mistake 
of supposing that because individual rights are guarded and protected 
by them, they must be considered as owing their origin to them. These 
instruments measure the powers of the rulers, but they do not measure 
the rights of the governed.” ? 


Goodnow ? well shows how “ the legislature has easily confused 
its powers of authorization with its powers of compulsion. It has 
come to regulate itself local matters, and has encroached upon the 
domain of municipal home rule. This encroachment upon the 
field of local self-government has been productive of greater evil 
than its attempted encroachment on the domain of the rights of 
private individuals. For while the courts could protect individual 
private rights, they have been unable to protect the rights of local 
government of municipal corporations.” 

It is submitted, however, that this has been largely from mistaken 
ideas as to their powers in such cases, 

Not a session of the legislature of any of the larger states of our 
Union is held but what some new measure is introduced that would 
interfere with local self-government in some town or city. The 
New York newspapers informed us of several bills introduced last 
winter providing for the appointment of more boards of police com- 
missioners in several cities that had hitherto escaped this burden. 
The assembly of the city of New York has been considering a bill 
this winter providing for the appointment of a commission to revise 
the city charter. It was vetoed by Mayor Van Wyck for reasons 
that must commend themselves to every well-wisher to local self- 
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government, however we may otherwise differ from the mayor, his 
party, and their methods. In his veto message, he says : — 


“This commission is to be appointed, not by any of the officers of the 
city which is to be governed by the charter to be prepared, but by the 
governor of the state. . . . What the welfare of the city demands is not 
constant charter revision, but freedom from legislative interference with 
the administration of its affairs and the recognition of its constitutional 
right of self-government.” 


The act was passed over the mayor’s veto, was passed also by 
the state legislature, and under its authority the governor has 
appointed the commission. The people of New York do not see 
the impropriety of a charter for a city drawn up by a commission 
not appointed by its own citizens, and over which its citizens have 
no control, and the results of whose labors, no matter how good, 
are subject to the caprice of a foreign body, the state legislature. 
Thus, under a mock form of republican government, an oligarchi- 
cal form of government is established, and the courts, our last 
resort, have, in many instances, helped on, by erroneous decisions, 
the abolition of our liberties. 

It will be noticed that many of the cases cited involved the ques- 
tion of the validity of the appointment of police commissioners by 
the governor for certain cities. It will be claimed that, even admit- 
ting the right to local self-government, police officers are doing a 
state duty, and therefore, being state officers and not town or city 
officers, the state has the right to appoint them. Therefore, it is 
claimed, the legislature, in authorizing the governor to appoint a 
board of police for a city, is not interfering with the right to local 
self-government. To this argument there is more than one reply. 
It is not denied that the legislature can appoint state police. It is 
claimed, however, that when it does so it must pay them with state 
money. It has no right to appropriate town money to pay state 
expenses. Of course it has power to treat all towns alike, to make 
them the agent to collect the state tax, levying the same percent- 
age on the tax collected in each town for the statetreasury. This, 
however, is very different from a special levy on one city by taking 
all its property used for police purposes and making the city pay 
salaries of police commissioners appointed by the governor, over 
whom, and their police officers, the city has no control. This is 
substantially a taking of the town or city property without due 
process of law, and without compensation. 

But, apart from this objection, there is no agreement among the 
authorities that police officers are state and not local officers. 
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The following cases hold that they are state officers: People v. 
Draper,! Mayor, etc. of Baltimore v. Howard,? Cobb v. City of Port- 
land,® People v. Hurlbut, Chicago v. Wright,® Burch v. Hardwich,® 
State v. Hunter,’ Commonwealth v. Plaisted,® and lastly, Kelley 
Adr. v. Cook ® (a case in which this point was conceded by the plain- 
tiff (p. 30), and no authorities are cited. It is at variance with the 
history of the subject in Rhode Island, as has been shown in these 
articles, and may yet return to plague its inventors. In view of 
the history to the contrary in this state, the fact that it was taken 
for granted without argument and without the support of authori- 
ties, it cannot be considered as entitled to weight). 

The following cases hold that they are not state officers: Speed 
& Worthington v. Crawford,” Allor v. Wayne # (a thoroughly well 
considered case, in which the brief for the relator is of great inter- 
est, and contributed materially to the decision reached), City of 
Evansville v. The State, Rathbone v. Wirth,” State v. Moores." 

In Ohio v. Covington ¥ it was held : “‘ Many duties of policemen 
relate to matters of general concern, and have always been regu- 
lated by the general laws of the state.” 

In Robertson v. Baxter ™® we find it stated: “But constables, 
while, from time immemorial, elected by the people, have never 
been regarded as agents of their locality. They are ministers of 
public justice, and in that capacity are state ministerial officers, 
with some powers strictly local and some not local. They have 
nothing to do with the transaction of local business, and are, in 
many respects, on the same footing with justices and judges, who 
are chosen by local electors, but who serve the state in enforcing 
the general laws, which are always of general concern.” ” 

With such confusion and conflict of view among the authorities, 
it is impossible to rest the right of the legislature to interfere in 
local self-administration of police powers upon the ground that it is 
the exercise of a state power and not of a town power. 

Provisions that eligibility to office shall depend upon member- 
ship in certain political parties, and other similar limitations, have 
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repeatedly been held to be unconstitutional, because they pre- 
scribe a test for holding office.! 

That notwithstanding a direction that the officers to be appointed 
shall belong to two political parties, the act is constitutional, and 
this direction may be disregarded, see People v. Hurlbut,? State v. 
Seavey ® (overruled in State v. Moores‘), and Commonwealth vz. 
Plaisted.® 

This word “test” has a definite legal meaning, as exemplified 
in the English Test Acts, in which religious opinion was made a 
reason for exclusion from office. Every one would admit that no 
such acts would be valid in the United States. They are equally 
invalid if, instead of religious opinion, political opinion be made 
the test for eligibility to office. It would be the grant of a special 
privilege to a certain class of citizens. 

But if these acts could be made constitutional by merely leaving 
out this feature, they would lose greatly in attractiveness to poli- 
ticians seeking a fat job. This explains why this test is inserted 
in these acts. Under pretence of non-partisanship, the two prin- 
cipal political machines seek to exclude the possibility of appoint- 
ment of any one belonging to any other party, so that they may 
divide the offices as a reward for party services among their own 
members, as the bosses may agree. If this feature is struck out, 
the machine is not so solicitous for the passage of these bills. 

The following well considered cases, denying the power of the 
legislature to interfere in municipalities with their local self- 
government, deserve careful study: The State v. Denny,® City of 
Evansville v. The State,” The State v. Denny,’ Rathbone v. Wirth,® 
State v. Moores.” It will be noticed that the later cases sustain 
the principles sought to be brought out in these papers, and are 
entitled to more weight than the many cases to the contrary that 
are largely obiter dicta. They are also later in date, and, it is con- 
fidently submitted, are the better statement of the law of to-day. 

No country can live that destroys local self-government. The 
weak spot in our system is the exaltation of state rights at the 
expense of town rights and local home rule. Towns are looked 
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upon by legislatures and courts ignorant of local constitutional 
history as being completely under the power of the legislature. 
The relation of states to the United States is all right ; the relation 
of the towns to the state is all wrong, if the views of some courts 
are to prevail. It is the denial of this right of local self-govern- 
ment that has enabled Tweed and his successors to govern cities 
through state legislation. Hence the numerous acts making cities 
pay salaries to officers appointed by the state who are under no 
responsibility to the cities whose affairs they manage and whose 
money they disburse. To remedy this, the principle should be 
established that the authority that pays shall appoint and control 
in all local matters. “The cradle of liberty” is not in our state or 
nation, but in our towns and cities. Here is found the primary 
school for the training of American citizens. The ignoring of this 
fundamental truth is directly responsible for nearly all our municipal 
ills and for the decline in American citizenship. 

To help in restoring a better state of things, every new constitu- 
tion should, in its bill of rights, recognize local self-government 
and prohibit special legislation. It should state expressly the right 
of the legislature to pass general laws, and the right to mould and 
direct the powers, duties, and obligations of towns and cities only 
upon application of the particular municipality affected, and even 
then subject to ratification by its own voters. 

Already, in sixteen state constitutions, the legislature is for- 
bidden to regulate by any special act the internal affairs of its 
certain municipalities. These are: California, Art. IV. sec. 25, 
par. 9; Colorado, Art. IV. sec. 25; Idaho, Art. III. sec. 19; 
Illinois, Art. IV. sec. 22; Indiana, Art. IV. sec. 22; Missouri, 
Art. IV. sec. 53; Montana, Art. VI. sec. 26; Nebraska, Art. ITI. 
sec. 15; New Jersey, Art. IV. sec. 20; North Dakota, Art. IV. 
sec. 7, par. 11; Pennsylvania, Art. III. sec. 7; South Dakota, 
Art. III. sec. 23, par. 4; Texas, Art. IIT. sec. 56; West Virginia, 
Art. VI. sec. 39; and Wyoming, Art. III. sec. 27. 

In many states the constitution assures the right to local self- 
government, sometimes by providing that the legislature shall not 
pass any special act creating local offices or commissions to regu- 
late local affairs, sometimes providing that the voters may elect all 
or certain local officers. These are: California, Art. IV. sec. 25, 
par. 9, and Art. XI. sec. 11; Colorado, Art. V. sec. 35; Idaho, 
Art. III. sec. 19, and Art. XV.-III. sec. 19 ; Illinois, Art. IV. sec. 
22, and Art. X. secs. 6 and 8; Indiana, Art. IV. sec. 22; Art. 
VI. secs, 1-3; Kansas, Art. IX.; Kentucky, secs. 97-99 and 
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160; Maryland, Art. IV. sec. 44, and Art. VII. sec. 1; Michigan, 
Art. X. sec. 3, XI.-XV. sec. 14; Minnesota, Art. XI. sec. 4; Mis- 
sissippi, Art. VI. secs. 170 and 171; Montana, Art. V. secs. 26 
and 36; Art. XVI. secs. 4-6; Nebraska, Art. III. sec. 15, and 
Art. X. sec. 4; Nevada, Art. IV. secs. 20 and 26; New Jersey, 
Art. IV. sec. 7, par. 11; New York, Art. X. secs. 1 and 2; North 
Dakota, Art. II. sec. 69, par. 32; Ohio, Art. X.; Pennsylvania, 
Art. III. secs. 7 and 20; Art. V. sec. 11; Arts. XIV., XV. sec. 2; 
South Dakota, Art. IX.; Texas, Art. III. sec. 56; Virginia, Art. 
VI. secs. 15-20; Washington, Art. XI. sec. 5; West Virginia, 
Art. IX. ; Wyoming, Art. III. sec. 27; Art. XII. sec. 5. 

The constitutions of Missouri, California, and Washington con- 
tain provisions under which towns and cities may make and alter 
their own charters by conventions of their own delegates, subject 
of course to the constitution and general laws of the state. The 
experience of these three states proves the scheme to be a good 
one. 

In 1876 the city of St. Louis framed its own charter through a 
convention of thirteen of its freeholders elected by its own voters, 
as authorized by the state constitution. This charter has been 
recognized generally by the authorities on city government as the 
best American model.! 

In Ewing v. Oblitzelle,? it was held that there is no constitu- 
tional objection to allowing the voters of a city to frame and adopt 
their own charter of government, if authorized by the state con- 
stitution to do so. 

In 1889 Kansas City, Missouri, framed and adopted its own 
charter in the same way, the result being satisfactory. 

The system having worked well in Missouri, when the constitu- 
tional convention of California met in 1879, it was proposed to 
incorporate it in the new constitution. The politicians opposed it, 
professing great fear lest San Francisco, the only city in the state 
containing the requisite population of 100,000, should break loose 
from the rest of the state and set up a free government of its own. 
“This is the boldest kind of an attempt at secession,” said one 
speaker. The opposition was so great that the friends of the mea- 
sure were compelled to accept an amendment that such a charter, 
after acceptance by the voters of the city, must be approved also by 
the legislature, — to be approved or rejected as a whole, however, 
without alteration or amendment. For years the active operation 
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of “the city hall gang,” a potent source of corruption in San Fran- 
cisco, succeeded in defeating every charter drawn under this clause 
of the constitution of the state. At last, however, a majority 
voted to approve a charter thus framed by its own convention. 
The system meeting with popular approval throughout the state, 
the constitution was amended to allow all cities of more than 
10,000 inhabitants to frame their own charters. Los Angeles was 
the first to frame its own charter under this amendment. It was 
approved by its own voters and by the legislature, and is now in 
successful operation. 

The cities of Oakland, Stockton, San Diego, and Sacramento 
have also framed their own charters. They have. all proved suc- 
cessful, 

The system has worked so well that in 1890, by constitutional 
amendment, the right was extended to any city containing over 
3500 inhabitants. In 1892 another constitutional amendment pro- 
vided that charters thus framed shall become the organic law of 
the cities adopting them and supersede all laws inconsistent there- 
with, thus depriving the legislature of the power to interfere with 
them, even by any general law. 

The constitution of Washington of 1890 contains similar pro- 
visions. Those who fear this extension of the principle that the 
people can govern themselves should read the debates of this con- 
vention and follow the subsequent history of this clause. Seattle 
has a charter thus framed, and the city comptroller writes : “ The 
plan is acknowledged to be better than depending upon the legis- 
lature.” 

In 1890 Tacoma also adopted a charter of itsown making. The 
mayor writes: “The new is felt to be superior to the old method.” 

Oberholzer concludes his examination of this subject : “ For the 
good of the cities themselves, and likewise for the good of the 
states, it is necessary that our large cities should be free cities,” 

The charter of San Francisco, recently adopted, framed in the 
same way, by a convention of its own citizens, said to be the best 
city charter yet framed, is now attracting the attention of students 
of municipal government throughout the country. The charter of 
the city of New York, framed through the action of the General 
Assembly and not of its own citizens, is already an admitted fail- 
ure, and is already to be revised in the same objectionable way it 
was framed, while the charters of these western cities, framed by 
conventions of their own citizens, are admitted successes. 

These illustrations show that the people themselves in these new 
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communities are taking steps to correct the evils resulting from 
the denial by legislatures and courts of the right to local self- 
government. 

The following necessarily brief summary of the origin of some 
of the English settlements on the American coast is enough to 
show what little title the settlers derived from England, and that 
the governmental powers they exercised, as exigency required, 
were, in the main, self-instituted powers. The facts are drawn 
largely from Fiske’s excellent books. 

Early in the seventeenth century the colonization of the North 
American coast became part of the avowed policy of the English 
government. In 1606 a joint stock company was formed for the 
establishment of two colonies in North America. This company 
obtained a grant from the crown of the territory between the 
thirty-fourth and forty-fourth degrees of north latitude, from the 
Atlantic to the Pacific oceans. This was divided between the two 
colonies, the territory from the thirty-fourth to the thirty-eighth 
degree being bestowed on the South Virginia Company, having its 
headquarters in London. The territory from the forty-first to the 
forty-fifth degree was bestowed on the North Virginia Company, 
with headquarters in Plymouth, Devonshire. (The name of Vir- 
ginia was then loosely applied to the whole Atlantic coast north 
of Florida.) The intervening territory between the thirty-eighth 
and forty-first degrees of north latitude was to go to whichever 
company should first plant a self-supporting colony. The local 
government of each colony was to be intrusted to a council resi- 
dent in America, while general supervision was to be exercised by 
a council resident in England, the king to appoint the council. 

Under this scheme the settlement of Jamestown, Virginia, was 
begun in 1607. An attempt was made the same year by the North 
Virginia or Plymouth Company to make a settlement at the mouth 
of the Kennebec River, under the lead of George Popham, a kins- 
man of Sir John Popham, the chief justice of England. It was a 
failure, through ignorance of the climate, and this spread the opin- 
ion in England that North Virginia was uninhabitable on account 
of the extreme cold. 

That adventurous spirit, John Smith, who had taken a leading 
part in establishing the settlement at Jamestown, came over with 
two ships in 1614, explored the coast from the Penobscot River to 
Cape Cod, and rechristened it New England. The map he made, 
with the names he placed on it, at the suggestion of Prince Charles, 
shows the importance of his explorations. The names of Cape 
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Elizabeth, Cape Ann, Charles River, and Plymouth still remain 
where Smith placed them. The name of North Virginia disap- 
peared, and that of New England has happily taken its place. 

In 1620 Sir Ferdinando Gorges obtained a new charter of King 
James for the Plymouth Company, making it independent of the 
London or South Virginia, or, as it became known, the Virginia 
Company. It included all land between the fortieth and forty- 
eighth degrees of north latitude, to forty patentees, to be known as 
the Council for New England. Shakespeare’s friend, the Earl of 
Southampton, was a member. It was under this patent that all 
subsequent grants of land were made, regardless of other grants 
and of the actual occupation by Holland and France. Such was 
the reckless habit of the times. It was from this company the 
Merchant Adventurers, associated with the Mayflower Pilgrims, 
obtained their new patent in 1621, but without any intention of 
landing at what afterwards became New Plymouth. Their landing 
where they did, being accidental, was made without the knowledge 
of the patentees in England. 

In 1622 the Council of the Plymouth Company granted to Sir 
Ferdinando Gorges and Captain John Mason, two of their own 
number, all the lands between the Merrimac and the Sagadahoc 
rivers,! but this grant was never executed. In 1629 Mason pro- 
cured a new patent from the Plymouth Council. It included land 
that John Wheelwright and his associates had already settled upon 
and bought of the Indians (Exeter). Belknap, in his History of 
New Hampshire (p. 8), cannot account for this grant, as it in- 
cluded land already included in the supposed grant of 1622. The 
failure to execute that grant explains why a new grant was made. 
They obtained a further grant in 1631, and in 1634 they divided 
what they supposed was their property, Mason taking his share on 
the western side of the Piscataqua (now New Hampshire), and 
Gorges taking his on the eastern side (now Maine). 

Settlements having been made in New Hampshire after the 
grant to Gorges and Mason in 1622 that was never executed, and 
before the grant to them in 1629, the settlers refused to admit any 
title except their own that they had derived from the Indians. 
The four original settlements or towns of New Hampshire, — 
Exeter, Dover, Portsmouth, and Hampton, — out of which many 
other towns were subsequently carved, all with the same rights 
and powers these original towns enjoyed, were thus colonies or 





1 : Haz. Col. 103, 118. 
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towns with self-originating compacts of government like the towns 
in Rhode Island. The first chapter of the History of Exeter, by 
Charles H. Bell, is entitled “‘ Exeter as an Independent Republic,” 
which is suggestive. He says that this town was the third settled 
in New Hampshire, the first one being at Strawberry Bank, after- 
wards Portsmouth, the second one being at Dover. Hampton was 
the last one settled. If it be claimed that all this land was in- 
cluded in the king’s grant to the Plymouth Council, the answer is 
that the old Virginia Company in England complained to Parlia- 
ment of the grant to the Plymouth Council as a monopoly, and in 
1635 the Plymouth Council resigned their charter in consequence 
of this opposition, and also because of the loss of favor of these 
Puritan colonies with the High Church party. This left all these 
settlers in New Hampshire and Maine without title to the land 
from any English authority, and without authority to act as a 
government, except by agreement among themselves. The state, 
therefore, did not create or form these towns ; they formed them- 
selves. Accordingly, in 1639, the settlers in Exeter agreed upon 
association for governmental purposes. Their agreement was drawn 
up by their minister and leader, John Wheelwright, a brother-in- 
law of the celebrated Mrs. Anne Hutchinson. It was as follows: 


“Whereas it has pleased the lord to move the heart of our Dread 
Soveraigne Charles, by the grace of god King of England, Scotland, 
France & Ireland, to grant licence & liberty to sundry of his subjects to 
plant themselves in the Westerne partes of America: Wee his loyall sub- 
jects, brethren of the church of Exceter, situate & lying upon the river of 
Piscataquacke w' other inhabitants there considering w' our selves the 
holy will of god and our owne necessity that we should not live wout 
wholsome lawes & civil government amongst us, of w" we are altogether 
destitute, doe in the name of Christ & in the sight of god combine our- 
selves together to erect and set up amongst us such government as shall 
be to our best discerning, agreeable to the will of god, professing ourselves 
subjects to our Soveraigne Lord King Charles according to the libertys 
of our English Colony of the Massachusets & binding ourselves solemneley 
by the grace & helpe of Christ & in his name & feare to submit our selves 
to such godly & christian laws as are established in the Realme of Eng- 
land to our best knowledge, & to all other lawes w" shall upon good 
grounds be made & inacted amongst us. according to god y‘ we may 
live quietly & peaceablely together in all godlyness and honesty — 

“Mon— 5%, d. 4™ 1639” 


This was called “The Combination.” In the Bicentennial Ad- 
dress of Hon. Jeremiah Smith in 1838 he said: “It is the only 
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act of incorporation our town has ever had. We area self-created 
body politic.” 

This combination was reénacted in 1640 with an explanatory 
preamble ; p. 18 Bell says :— 


“The executive and judicial functions were vested in a board of three 
magistrates or elders, of whom the chief was styled Ruler. They were 
chosen by the whole body of the freemen, who were'the electors and 
legislators, their enactments, however, requiring the approval of the 
Ruler. An inhabitant had to be admitted a freeman before he could 
enjoy the privileges of an elector ; and there is one instance of a freeman 
being deprived of his privileges as such, by reason of misconduct.” 


Bell goes on to say that the people of Dover and Portsmouth, 
having no power of government delegated to them by the crown, 
but finding it necessary to have some form, combined themselves 
each into a body politic after the example of their neighbors at 
Exeter. In 1640 the freemen of Dover agreed to submit them- 
selves to the laws of England, and to such others as should be 
enacted by a majority of their number, until the royal pleasure 
should be known. There were thus four separate governments in 
existence, all founded on their own voluntary agreements. They 
joined in granting jurisdiction to Massachusetts in 1641 upon 
condition they should have the same liberties the people had in 
Massachusetts, and should have their own court of justice. Massa- 
chusetts accepted these terms, agreeing they should be exempt 
from all public charge except what should arise among themselves 
or for their own peculiar benefit; that is to say, they were still to 
be allowed to assess, collect, and disburse their own taxes, and 
were not to pay any tax to Massachusetts. In 1642 their deputies 
were exempted from a test of church membership, due presumably 
to the fact that so many of them were of the church of England. 
April 8, 1644, the freemen of Exeter chose three of their number 
“to make town rates, to distrain for all town debts; to pay the 
town’s debts out of the town’s treasury, or to make rates for it ; to 
look to the execution of all town orders ; to grant and lay out lots, 
provided they be not above twenty acres; to receive into the town 
as inhabitants, or to keep out, such as they in their wisdom think 
meet.” 

There always had been a party disaffected to the union with 
Massachusetts. Supported by royal commissioners from England 
sent to examine and report upon colonial matters, a petition was 
sent to England complaining of the usurpation of Massachusetts, 
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and praying to be released from their tyranny. The heirs of 
Mason continued also to assert their title. In 1677 the matter was 
referred to the lords chief justices of the King’s Bench and Com- 
mon Pleas, who reported to the king that they could give no opinion 
as to the right of soil in the provinces of New Hampshire and 
Maine, not having the proper parties before them, it appearing that 
not the Massachusetts colony, but the terre-tenants, had the right 
of soil, and yet were not summoned to defend their titles. As to 
Mason’s right of government within the soil he claimed, their lord- 
ships, and indeed his own counsel, agreed he had none, the great 
council of Plymouth under whom he claimed having no power to 
transfer government to any. It was determined that the four 
towns of Portsmouth, Dover, Exeter, and Hampton were out of the 
bounds of Massachusetts.! This report was accepted and con- 
firmed by the king in council in 1677. Here is judicial determina- 
tion that these four towns that afterwards became New Hampshire 
were settled independently, were governed under self-instituted 
powers only (and under a title to the soil derived from the Indians). 
Evidently New Hampshire did not make them; by their subse- 
quent union they made New Hampshire. 

The attorney-general admitted that Mason’s title could be tried 
only where he claimed his land was. To try his title it became 
necessary to establish a new jurisdiction. The colony of Massachu- 
setts was therefore informed of the king’s intention to separate 
New Hampshire from Massachusetts, revoking all commissions 
Massachusetts had granted there. In 1679 a commission passed 
the great seal for the government of New Hampshire, inhibiting 
the jurisdiction hitherto exercised by Massachusetts over the towns 
of Portsmouth, Dover, Exeter, and Hampton, and all other lands 
extending from three miles to the north of the river Merrimac 
to the province of Maine, constituting a president and council to 
govern the province. These, and three of the inhabitants to be by 
them elected, were to constitute a court of record, with a right of 
appeal to the king in council. Liberty of conscience was granted 
to all Protestants and a local assembly. 

This necessarily brief account is enough to show the fallacy of 
the position taken by so many courts that towns are the creatures 
of the legislature and subject to their will. Here we find another 
state in which this theory will not hold with the facts. 

Amasa M. Eaton. 





1 Belknap, Hist. of N. H. 87; 1 Hutch. 317. 





LAW AND LOGIC. 


“LAW AND LOGIC.” 


HE ingenious writer of a leading article under this title, in 
the last number of the REviEw (p. 39), seems to find in a 
book which he does me the honor to criticise, these three things : 

1. An opinion, to use his own language, that “the law of evi- 
dence begins only when the courts, either unconsciously or pur- 
posely, violate the rules of logic concerning the relevancy of evi- 
dence ;”” — as against which opinion he himself declares that 
“logic furnishes no test of relevancy,” adding that, “unless we 
permit the law to decide that question for us, it is not going to be 
decided at all.” 

2. That a decision in Grand Trunk Railway v. Richardson, 91 
U. S. 469, is “ banished from the domain of law,” “ because the 
court has excluded evidence which the author considers logically 
irrelevant.” 

3. A statement that a certain proposition, decided by the whole 
Supreme Court, in Richmond R. Co. v. Tobacco Co., 169 U. S. 
311, is accounted for by the fact that the judge who wrote the 
opinion had his legal training in Louisiana. 

The writer then adds certain views as to the nature of the com- 
mon law and the operation of judicial precedents in our system. 

Into these last matters I will not enter. But as to the others, I 
should like to say a word or two. I will take them in reverse 
order. 

1. As to the Tobacco Company case, the remark criticised was 
that “perhaps ¢his exposition may be accounted for,” etc. The 
allusion was not to the point adjudged, — relating to a very trouble- 
some question in constitutional law, which was rightly disposed of, 
as I should think, — but only to the way this result was reached. 
In different parts of this opinion, a statute of Virginia, which was 
attacked as an unconstitutional regulation of interstate commerce, 
is explained as merely establishing “a rule of evidence,” and again 
as requiring the contract “to be embodied in a particular form.” 
These I think to be two different things. Neither of these 
theories is essential to the discussion. Both of them may well 
have been peculiar to the writer of the opinion ; any of the judges 
may have rejected either or both of them. In assuming that all 
the reasoning of the judge who gives the opinion is that of all the 
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judges who are silent in their assent to the judgment which it 
explains, the learned critic overlooks, for the moment, facts that 
are familiar to the legal profession. 

2. As regards the Richardson case, it was cited in the book | 
referred to—by a reference to a particular page in the Report — 
as illustrating the point that what are called questions in the law 
of evidence are very often, in reality, questions belonging to some 
other part of the law; a man, it was said, who mistakes the propo- 
sition of substantive law on which his case turns, and offers evi- 
dence accordingly, is often told that his evidence is not admissible, 
when the real thing meant is that he is wrong in his notion of the 
true proposition of the issue; for example, as to the true legal 
standard of diligence. This was one of several illustrations. The 
plaintiff in error, in Richardson’s case, in repelling the charge of 
negligence, had offered evidence of “the usual practice of railroad 
companies in that section of the country.” The court, in sustain- 
ing the rejection of this evidence, after stating that it is “ impos- 
sible for us to see any reason” for admitting it, pointed out, on 
the page cited, what the issue was, and added: “ Hence the stand- 
ard by which its conduct was to be measured was not the conduct 
of other railroad companies in the vicinity ; certainly not their 
usual conduct. Besides,” etc. This I understand to be a state- 
ment that the plaintiff in error appears to be wrong in his concep- 
tion of the true standard of negligence, and that the evidence was 
inadmissible upon the real issue. The citation of this passage 
seems to be a fair one, as illustrating the point to which it is 
applied. With the soundness of the decision, in rejecting the 
evidence, I was not, and am not now, concerned. 

When, therefore, the critic asks, “On what ground is this case 
banished from the law?” the question is wide of the mark. It is 
not “banished from the law.” It is used as furnishing, in a par- 
ticular argument of the judge, an illustration for a remark in the 
text, —a remark which has to do with the exclusion of certain 
matters from the law of evidence, but not at all with excluding them 
from “ the law.” 

3. This brings me to the main point, viz., what the critic says as 
to the theory of the law of evidence which is put forward in the 
book referred to. That theory is that our law of evidence is a 
rational system, as contrasted with certain older modes of’ proof ; 
that in admitting evidence in our law, it is always assumed to be 
logically probative, 2. ¢., probative in its own nature, — according to 
the rules that govern the process of reasoning ; that the consider- 
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ations determining this logical quality are not fixed by the law, 
and that, so far as legal determinations do proceed merely on such 
considerations, they do not belong to the domain of law; that the 
law of evidence, however, exc/udes much which is logically good, 
that is to say, good according to the tests of reason and general 
experience ; and that the rules of exclusion make up the main part 
of the law of evidence. The reasons for these views, and the de- 
tails and qualifications of them, are not for this place: they are 
indicated in the book referred to. 

Now this book uses the word “ relevancy ” merely as importing 
a logical relation, that is to say, a relation determined by the rea- 
soning faculty. The word “admissibility” is the term which it 
applies to the determinations of the law of evidence. The critic 
seems not to observe this ; and his remarks, for this reason, are in 
some respects inapplicable to the text that he is dealing with ; as 
when he says that “ logic furnishes no test of relevancy.” 

I confess that I do not know what he means when he imputes 
tome the doctrine that “the law of evidence begins only when the 
courts, either unconsciously or purposely, violate the rules of logic 
concerning the relevancy of evidence.” So far as I perceive the 
meaning of this passage, it seems to be a senseless opinion. The 
law of evidence begins — at least its main function begins — when 
it excludes matter logically probative, for one or another of the 
many practical reasons that have shaped its principles and its rules. 
That irrelevant matter is to be excluded is matter of course; that 
is to say, such matter is outside the very notion of “ evidence,” 
in a rational system of evidence like ours. 

The critic appears to me to be entirely right in saying that the 
judgment of a court “has the same value in this branch of the law 
that it has in any other branch.” Doubtless, it settles the partic- 
ular case. It stands also, if it does stand, as a precedent to help 
settle other like cases. But bad reasoning in the law of evidence, 
like bad reasoning in all other parts of the law, is simply bad rea- 
soning ; and it is never good law. It may, to be sure, change the 
law ; and the result reached by it may stand as a new proposition 
in the law of evidence, as in any other part of the law. But the 
bad reasoning itself never passes into a precedent having legal 
authority. It is always open to question. The law has no orders 
for the reasoning faculty, any more than for the perceiving faculty, 
— for the eyes and ears. 

Of course I agree entirely with the critic that our courts are not 
engaged in reaching “ mathematical conclusions,” or in merely logi- 
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cal, abstract, or academic discussions. For the evidence of this 
agreement I respectfully refer him to the book in question, — 
passim. It is with entire satisfaction that I look on at the de- 
struction by the critic of that man of straw put forward in his paper 
who seems to have entertained a different opinion. 
J. B. Thayer. 
CAMBRIDGE, MAY 14, 1900. 
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Tue MiLeacE Book Laws. — Several states have recently enacted 
that all railroad companies within the state should sell one thousand 
mile tickets at a certain price. The constitutionality of a Michigan stat- 
ute to this effect was lately before the Supreme Court of the United 
States. Lake Shore, etc. R. R. Co. v. Smith, 173 U.S. 684. It was ad- 
mitted that the state had power to fix maximum rates, but the statute 
was held unconstitutional on the ground that this regulation was unrea- 
sonable, as discriminating in favor of a portion of the public, — namely, 
the class that could afford to buy such a ticket, — and therefore consti- 
tuted a taking of property without due process of law. The chief justice 
and two associate justices dissented. A similar enactment has since 
been passed upon in two New York decisions. In the earlier case, as 
the railroad company apparently had received its charter after the act 
was passed it was held to have contracted, upon sufficient consideration, 
to surrender its right to refuse to issue such tickets. Purdy v. Erie 
k. R. Co., New York Law Journal, March gth, tg00. In the later case, 
as it was shown that the company’s charter antedated the act, the court 
felt obliged to follow Lake Shore, etc. R. R. Co. v. Smith, supra, Beardsley 
v. Erie R. R. Co., New York Law Journal, March gth, rgoo. 

“ Due process of law” is generally stated to be synonymous with “the 
law of the land,” referred to in Magna Charta. The phrase is therefore 
to be interpreted broadly, as meaning the provisions of the constitution 
and the fundamental principles of justice as established for the last five 
or six hundred years. A law, therefore, to be unconstitutional under 
this clause, must be not merely oppressive, but purely arbitrary. No 
matter how unjust or inexpedient it may seem, if it can be regarded 
as a reasonable exercise of the legislative function it must be upheld. 
And since a corporation engaged in a public employment depends 
entirely on the permission of the state for its liberty to carry on such 
business, clearly the state—-which granted its charter, and which can 
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revoke it — should also have full power to regulate the corporation in its 
occupation. As was well said in Munn v. /ilinois, 94 U.S. 113, speaking 
of one who has entered on a public undertaking : “ He may withdraw his 
grant (to the public) by discontinuing the use, but so long as he maintains 
the use he must submit to the control.” Notwithstanding this undoubted 
police power of the state, it has been decided, and in spite of considerable 
adverse criticism, correctly, it would seem, that the legislation may not 
be such as to deprive one engaged in such public employment of the 
reasonable profits of his investment. Smyth v. Ames, 169 U.S. 467; 12 
Harvarp Law Review, 50. But even under this liberal view, which 
certainly reaches the verge of the law, it is difficult to support the mile- 
age book case. It was not contended by the railroad that the rate fixed 
by the legislature was so unreasonably low as to prevent its operating at 
a profit, which it would seem could be the only possible ground for the 
decision. In fact, it appears that similar tickets were actually sold by 
other roads at as lowarate. The decision was squarely placed by the 
court on the ground that it made an “exception in favor of a particular 
class,” — those who can afford to buy tickets by wholesale. But how 
can it be favoritism when the statute expressly enacts that the ticket 
shall be sold to all? Would the court be prepared to hold that an act 
fixing a ferry fare at two cents was unconstitutional because it discrimi- 
nated against that portion of the community which did not happen to 
have two cents? Yet that would seem a legitimate deduction from the 
actual decision. It is perhaps unfortunate that the New York court was 
not able to distinguish the second as well as the first case from the Su- 
preme Court decision, for were the matter again brought before the latter 
court it is possibly not too much to hope that it might find the circum- 
stances sufficiently changed to warrant a decision in favor of the consti- 
tutionality of the law. 


TRIAL BY EiGHT Jurors. — The Supreme Court of the United States 
has recently decided that a provision in the constitution of Utah to the 
effect that in criminal trials, other than capital, a jury shall consist of 
eight jurors, is not in violation of any of the provisions of the Federal 
Constitution. Maxwell v. Dow, 20 Sup. Ct. Rep. 448. In view of the 
admission that the question involves the right of a state to do away 
entirely with trial by jury in state courts, and since this is the first deci- 
sion on this particular point by the Supreme Court, the case is obviously 
of great importance. 

The opinion involved the consideration of two distinct contentions 
made by the plaintiff inerror. It was argued, first, that atrial by a jury of 
twelve in a criminal prosecution is a privilege or immunity of a citizen of 
the United States which, by section 1 of the Fourteenth Amendment, a 
state is forbidden to abridge. But the court held that the right to a trial 
by jury in a state court for a state offence had never been a privilege or 
immunity of a citizen of the United States, because the Sixth Amend- 
ment, which provided for trial by jury in criminal prosecutions, had been 
adopted to protect the people only against encroachments by the federal 
government, and did not apply to trials under control of the individual 
states. It was further contended that imprisonment after a trial before a 
statutory jury of eight was a deprivation of liberty without due process of 
law, and therefore again in violation of the Fourteenth Amendment. But 
the court expressed their opinion that trial by jury had never been affirmed 
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to be a requisite of due process of law, and that a trial and conviction 
was due process so long as it was in accordance with the law of the 
state, and so long as that law was not of an arbitrary or discriminating 
character, 

On both points Mr. Justice Harlan delivered a vigorous protest. But 
as a logical conclusion of law, the opinion of the majority is undoubtedly 
correct ; and from the standpoint of expediency there seems to be no 
danger in intrusting to the individual states the power to regulate the 
form of their trials, The decision is, moreover, in conformity with pre- 
vious decisions of the state courts on the precise point, /z re McKee, 57 
Pac. Rep. 23 (Utah) ; and of the United States Supreme Court on analogous 
questions, Walker v. Sauvinet, 92 U. S. 90; Missouri v. Lewis, rot U.S. 
22. See 1o HarvarD Law REvIEw, 440. The present decision was 
especially anticipated in Hurtado v. People of California, 110 U. S. 516, 
which decided that an indictment by a grand jury for a state offence was 
not constitutionally necessary, and further pointed out that the result 
reached in the principal case must logically follow. 

As to the consequences likely to ensue from this decision, it is not 
probable that state legislatures have felt constrained in their legislation 
in anticipation of a contrary result, and therefore any immediate changes 
in the methods of trial in the various states need not be expected; but 
the decision certainly does bring to the attention of the state legisla- 
tures their powers over these matters, and in view of the discussion of late 
years as to the advisability of jury trials, it is possible that some novel 
legislation may result. 


SALE OF THE PARTNERSHIP ASSETS BY LESS THAN ALL THE SURVIVING 
PARTNERS. — The nature of a partner’s interest in the partnership assets 
is very neatly brought out in a recent Australian case. ees v. Duncan, 
21 Australian Law Times, 205 (Victoria). One of four partners died, 
and the partnership was thereby dissolved. Two of the surviving part- 
ners and the representatives of the deceased partner sold “all their 
right, title, and interest” in the partnership assets to the plaintiff. In a 
suit against a stranger for the conversion of the assets, the court held 
that the legal title to the partnership assets was vested in the surviving 
partners by survivorship as joint tenants, in trust for the firm, and that 
no legal interest was transferred to the plaintiff. Consequently the 
plaintiff failed in his suit. 

The decision seems clearly right. The position of a partner as re- 
gards the partnership assets is wholly anomalous. The common law 
conception is that the legal property is in the partners as joint ten- 
ants. Yetso far is the mercantile idea that partnership is an entity re- 
cognized, that a partner cannot transfer his interest in specific property. 
Parsons’ Partnership, 4th ed. § 178; Vichol v. Stewart, 36 Ark. 612. 
Though in the principal case the partnership was dissolved by the death 
of a partner, the partnership still subsisted in equity and in mercantile 
contemplation as a body which owns property and owes debts. Its ex- 
istence could not be terminated until the business was wound up and 
final distribution made, and the survivors therefore have no more right 
to transfer property for other than partnership purposes after the dissolu- 
tion than before. Strauss v. Frederick, 91 N. C. 121. 

The principal case rightly held that the deceased partner’s interest 
passed on his death to the surviving partners, disregarding the sporadic 
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decision of Buckley v. Barber, 6 Ex. 164, which, acting on the principle 
that jus accrescendi inter mercatores locum non habet, held that as regards 
chattels belonging to the firm there is no survivorship. This case made 
a useless and unsound distinction between land, debts, and chattels. It 
seems never to have been followed in the United States, and in England 
has been taken care of by statute. It is further interesting to note 
that the court repudiates the much discussed decision of Knox v. Gye, 
L. R. 5 E. & I. 656, that there is no fiduciary relation between the sur- 
viving partners and the executor of a deceased partner, and in accord 
with an earlier Victorian case, /m re Falk, 18 V. L. R. 589, adopts the 
dissenting opinion of Lord Hatherley, that the survivors hold the assets 
as joint-tenants in trust for the firm. While to-day this matter has 
been said to be largely a question of terminology, it has certainly caused 
a large amount of confusion in the courts, — many following Lord West- 
bury, in Knox v. Gye, supra, that there is no fiduciary relation whatever, 
others holding the relation to be purely that of trustee and cestui, /77// 
v. Draper, 54 Ark. 395, while others again say the position of the surviv- 
ing partners is anomalous, “not exactly and wholly trustee and yet not a 
full owner of the assets.” Russell v. McCall, 141 N. Y. 437. It may 
well be doubted, notwithstanding the great authority of Lord Westbury, 
whether the view of the principal case is not the better; for the relation 
in its essential attributes would seem to be fiduciary. 


LUMPING OF ORDERS BY AN AGENT. — The question whether an agent, 
having received orders from various principals, can, by joining them and 
entering into a contract with a third person for the whole amount, bring 
the third person into contractual relationship with each of the principals, 
is a question of thoroughly practical application. In the recent case of 
Beckhusen and Gibbs v. Hamblet, 16 Times L. R. 278, it was answered in 
the negative. The defendant had given a broker orders to purchase two 
hundred and ten shares of stock. Having an order for one hundred and 
fifty shares of the same stock from another customer, the broker lumped 
the orders and purchased three hundred and sixty shares from the plain- 
tiffs. The broker failing, the plaintiffs learned from him the names of his 
principals, and then sued the defendant for loss incurred with regard to 
his proportion of the stock. The court held that no contractual relation- 
ship had been established between the plaintiffs and the defendant, the 
contract with the plaintiffs being solely with the broker and not with 
either of his customers. 

If the broker had made two separate contracts for the precise number 
of shares ordered by each customer, each would have been liable to the 
seller on his own contract, whether the broker disclosed his principals or 
not. And at first sight it seems odd to say that when the broker does 
the very common act of lumping the two orders, the person with whom 
he contracts loses all right to proceed against the customers. Yet on 
closer examination the decision in the principal case is seen to reach the 
only logical result. A contrary view would lead to one of the following 
conclusions: either that the principals had incurred a liability jointly or 
severally, or jointly and severally; or that a contract exists with each 
principal for his proportionate share. The first view is on its face un- 
true, for the principals had no relations with each other. The second is 
equally untenable, for the contract made by the agent was one entire 
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contract which cannot be split up. The terms may well have been dif- 
ferent because of the size of the contract, and the whole transaction was 
on the understanding that but a single liability was to be incurred on 
each side. We must say, then, that the contract was between the third 
person and the agent only, and that by such a contract it is impossible 
to make the principals and the third party liable to each other. The 
principal case is the converse of Roosevelt v. Doherty, 129 Mass. 301, 
where the action was brought by one of the principals against the third 
party. The decision there supports that of the present case, but the 
question is dealt with by the court as if it were peculiar to the doctrine 
of undisclosed principal. It is evident, however, that, even had the 
principal been disclosed, the result must have been the same. As the 
case under discussion, where the principal was also undisclosed, proceeds 
on the broader ground, it is particularly valuable. 

It is indeed possible to regard a stock broker not as an agent but as 
an independent buyer and seller. Accordingly the doctrines of agency 
would not apply, and in no case would the persons from whom and for 
whom he bought be directly liable to each other. It may well be doubted 
whether this view, though not recognized by the courts, is not more con- 
sonant with business usage. 


LIMITATION OF LIABILITY BY A CARRIER. — That a common carrier 
may not lawfully contract against liability for injuries resulting to passen- 
gers from the negligence of its servants is a rule of almost universal 
application. Railway Co. v. Lockwood, 17 Wall. 357. Public policy 
requires such a rule for a twofold reason. Since the carrier has virtually 
a monopoly, and since the exigencies of business often require a man to 
get immediate transportation, though it may be at the sacrifice of his 
legal rights, it has its patrons at such a great disadvantage that it can 
readily exact from them a stipulation that it shall not be liable for negli- 
gence. In the great majority of cases also, the carrier gives nothing in 
return for this release of its common law obligation, and the agreement 
is therefore without consideration. Moreover, even though there may be 
consideration for such a contract, the welfare of the state requires that 
a common carrier should not be allowed to make any diminution in the 
care taken to protect its passengers from harm, and it is clear that a 
general limitation of that sort might readily result in a relaxation of its 
precautions to prevent accidents. 

Whether one who is travelling on a gratuitous pass is to be put within 
the same category is a matter on which the authorities are in conflict. 
Some courts hold that the same grounds of public policy prohibit such a 
limitation as well in the one case as in theother. /acobus v. St. Paul, ete. 
R. R. Co., 20 Minn. 125. The better view, however, would seem to be 
that such a limitation is lawful. Clearly he is in no way at the mercy of 
the carrier in being forced to give up his common law rights, for he may, 
of course, pay his fare and retain such rights. Likewise it is evident that 
his being carried free is a sufficient consideration for the surrender of his 
right that the carrier be not negligent. Nor can it be said that this is 
likely to increase the recklessness of the carrier generally, and so has a 
tendency to injure other members of the public, for by the practice of 
issuing passes the carrier loses rather than gains, and it is probable, 
therefore, that free passes will be granted in only a very limited number 
of cases. Consequently there is no sound reason why public policy should 
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restrain a carrier from enforcing against the holder of a gratuitous pass 
an agreement by which the latter must bear the risks of transportation. 
Quimby v. Boston, etc. R. R. Co., 150 Mass, 365. 

Although this matter has been considered in not a few common law 
decisions, until recently it has seldom, if ever, come up in a court of 
admiralty with regard to carriers by sea. The judgments of a court of 
admiralty, though not professing to follow common law decisions, are often 
based on principles quite analogous to the common law rules. And 
obviously the above reasons of public policy in regard to this matter 
apply equally well to carriers by sea. It is gratifying to note, therefore, 
that the English admiralty court has lately decided the question in accord 
with what seems to be the sounder view. Zhe Stella, The Law Times, 
April 14, 1900. 


Duty To Look OuT FoR TRESPASSERS ON A RAILROAD TRACK. — The 
employees of a railroad company, while operating a train, are, in most 
jurisdictions, held to a duty of using reasonable care under the circum- 
stances towards trespassers on the track, after they have been seen, but 
to no obligation to keep a lookout for them. Chenery v. Fitchburg Ry. Co., 
160 Mass. 211; Scheffer v. Minneapolis & St. L. Ry. Co., 121 N. W. Rep. 
711 (Minn.). A broader duty to use reasonable care to look for tres- 
passers has, however, been recognized in a few courts. Zexas & P. Ry. 
Co. v. Watkins, 29 S. W. Rep. 232 (Texas Sup. Ct.) ; Pickett v. Wilming- 
ton & Weldon R. R. Co., 117 N. C. 616. Ina recent case, where a tres- 
passer was killed by a train, the court agreeing with the first and gener- 
ally accepted view, held that the duty of using reasonable care only 
existed after the trespasser was seen. Cveveland, C. C. & St. LZ. Ry. Co. 
v. Zartt, 99 Fed. Rep. 369 (C. C. A., Seventh Cir.). 

Recovery has been sometimes barred in such cases on the ground that 
contributory negligence is proven by the mere act of trespass. But by the 
better authority a trespass is only evidence, not conclusive proof of neg- 
ligence. Therefore one who trespasses without thereby incurring such 
risk as to be called negligent, and who suffers an injury which might 
have been averted had the engineer been reasonably watchful, can be 
barred of an action only because the latter is not bound to keep a look- 
out. But if reasonable care is required towards such trespassers as are 
seen on the track, on the principle that acts causing probable damage 
to others are forbidden, why should no care be required towards such 
as are likely to be on the track, and to be injured unless warned? Cer- 
tainly an engineer cannot assume that no one will commit the merely 
technical wrong of walking on or crossing the track when he knows that 
at a certain place such trespassing is frequent, or that some special 
circumstance, such as a fire close to the track in a city, makes it ex- 
tremely probable. Accordingly a failure to look out for trespassers can 
be warranted only on the ground that the engineer’s other duties of 
watching his machinery, and regulating his time and speed, involve such 
serious consequences to a large number of passengers, that he should 
not be turned from them by an additional duty towards persons volunta- 
rily incurring a certain risk. But as the measure of care should be only 
that which circumstances make reasonable, no duty exists to keep a 
lookout when more important duties interfere. 

Frequent accidents would be the inevitable result of running fast trains 
if no lookout whatsoever were kept. Apparently it is only the assump- 
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tion that the engineer is to some extent watchful, which prevents the 
more general passing of statutes requiring a constant lookout on the 
track ahead, and keeps the running of trains, without this precaution, 
from being, in truth, negligence fer se. It would, therefore, seem no 
great hardship, in spite of the difficult question of fact which must con- 
sequently be sent to the jury, to require of engineers, as a legal duty, 
that reasonable care under the circumstances, which it is assumed they 
ordinarily use. 


ADVERSE PossEssIon. — A recent Alabama case is of interest as illus- 
trating the nature of adverse possession. The plaintiff's ancestor, in 
1867, purchased land upon an execution sale, without obtaining a release 
of dower from the execution debtor’s wife. The former owner, however, 
remained in possession until his death in 1870, and thereafter the widow 
and children occupied the land, the widow paying the taxes, until 1887, 
when the widowdied. The plaintiff then sued the children in ejectment, 
and recovered judgment. The court held that the possession of the 
widow being under her statutory right of quarantine which allowed her 
to remain in possession until dower was assigned, was neither a continu- 
ation of her Kusband’s possession, nor adverse to the plaintiff’s legal title. 
Robinson v. Allison, 27 So. Rep. 461 (Ala.). 

Undoubtedly the possession of the widow was not adverse to the plain- 
tiff’s claim, if it was in pursuance of her statutory right of quarantine. 
For in that case the fact that her possession was lawful barred the 
plaintiff’s right to bring ejectment and prevented the running of the 
statute. The rule would serve to work a hardship upon the children in 
such a case, but that is a necessary consequence. ‘The court went far- 
ther, however, and held that no assertion of ownership on the part of 
the widow could make her possession adverse, as she would nevertheless 
be secure in her right to possession until the dower was set out. Yet 
this does not seem to be sound. In this country a lessee may disaffirm 
orally and thereafter hold adversely to his landlord’s title, and on princi- 
ple there seems to be no good reason why a widow may not do the same 
as to her statutory right of quarantine. Obviously a claim of fee by the 
widow must be open and notorious, and in a case like the one under dis- 
cussion, it must be clearly proved. But if the fact were actually estab- 
lished, her adverse possession for the statutory period should allow her 
to transmit the fee to her heirs. A similar result might possibly be 
reached in another way. The fact that the widow and children con- 
tinued in possession might be said to indicate that the children claimed 
their father’s tortious fee by descent subject to the widow’s right to dower 
in that tortious estate. Then the children should be protected after the 
running of the statutory period. They could even tack their adverse 
possession to that of their father if that were necessary. Yet to adopt 
this latter view would be to put a strained interpretation on the facts. 
On the ground, however, that the widow did actually claim a fee — and 
the report of the case indicates that there was evidence to that effect — 
the decision in the principal case would seem to be questionable. That 
the widow’s possession might have been lawful, had she not claimed the 
fee, should not, it seems, utterly deprive her of all power of holding ad- 
versely. 
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CONTRACT FOR THE SUPPLY OF INDEFINITE BUSINESS REQUIREMENTS. 
— A promise by one party to buy all the ice necessary for carrying on his 
business of ice dealer was, in a recent case, held good consideration for 
a promise to supply such a quantity at certain prices. Hickey v. O’Brien, 
82 N. W. Rep. 241 (Mich.). The decision is important, for although 
contracts to meet indefinite business requirements must be frequent, the 
few cases testing their validity are in conflict. The weight of authority 
is in accord with the principal case. Vational Furnace Co. v. Keystone 
Mfg. Co., 110 Ill. 427; Smith v. Morse, 20 La. Ann. 220. But in some 
courts the contrary view has prevailed. Bailey v. Austrian, 19 Minn. 
535; Keller v. Y’ Barru, 3 Cal. 147. 

In Bailey v. Austrian, supra, the leading case in support of the latter 
view, the plaintiffs agreed to purchase of the defendant all the pig iron 
they might want in their business during a specified time. The court 
held the contract invalid, because the plaintiffs did not “agree to want 
any quantity whatever:” as by discontinuing business they could avoid 
all obligation, and thus were bound by no positive agreement. In the 
principal case the court, while rightly differing from this decision, met 
the objection it offered on the untenable ground that since it must be 
presupposed that the business would continue, the purchase of some 
ice was in truth agreed upon. But the promisor made no stipulation to 
keep up the business, and he was, therefore, at liberty to act so as to 
incur no obligation to buy. The true test of validity in such a case is 
not whether the promise made necessary the purchase of some ice, but 
whether it fettered, or might have fettered, the promisor’s conduct? 
Such clearly was the effect of the present promise. The promisor made 
an absolute engagement to refrain from buying ice for business purposes 
from any one but the promisee. His free action was hampered, for he 
had either to incur an obligation, or to give up his business. There- 
fore, while the reasoning of the principal case would seem unsound, its 
conclusion is obviously correct. 

The decisions opposed to this view are apparently based on the sup- 
position that a promise to buy whatever materials one may need in busi- 
ness is like a promise to do something entirely at one’s pleasure, as, for 
example, to pay whatever wages one may please or see fit. But the two 
differ essentially. The latter, unless interpreted to mean performance or 
payment of what is reasonable, constitutes no true promise. No inten- 
tion is expressed ; no expectation of performance excited. It is in effect 
a mere statement, under the guise of a promise, that one will do what he 
will do. A promise like that in the principal case, however, which im- 
poses a restriction on the promisor’s free action, affords, as was decided, 
a perfectly good consideration. 


NEGLIGENCE OF A BAILEE IMPUTED TO HIS BAILOR. — Few questions 
have led to such dispute and confusion as that of imputed negligence. In 
a recent case a mule, lent by the plaintiff, was injured by the concurring 
negligence of the bailee and the defendant. It was held that the bailee’s 
negligence must be imputed to the plaintiff and was therefore a bar to 
his recovery. Ji/inois Cent. R. R. Co. v. Sims, 27 So. Rep. 528 (Miss.). 
The decision is opposed to the true rule of contributory negligence, which 
denies recovery only where the plaintiff's own negligence, or that of his 
servant or agent, has contributed to cause the injury. The defendant’s 
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wrong, in such a case, is not lessened, but public policy and justice 
demand that as long as damages at common law are not apportioned as 
in the admiralty courts, no one himself causing or responsible for another’s 
causing, his own injury, shall shift the burden of it even upon a party who 
cannot deny having been in the wrong. The facts of the principal case 
do not bring it within thisrule. The plaintiff was not responsible for his 
bailee’s acts ; he could not have been held liable to one whom the latter 
negligently injured while driving the mule. On principle, therefore, 
recovery should have been allowed, as the plaintiff was without fault and 
had been injured by a wrongful act of the defendant, —the fact that an- 
other had been equally in the wrong with the defendant furnishing the 
latter with no excuse. 

There are few decisions in point. In one line of cases where a ship- 
per’s goods, in the possession of a carrier, have been injured by the 
concurring negligence of the carrier and a third person, the shipper 
has been denied an action against the latter. Arctic Fire /ns. Co. v. Austin, 
69 N. Y. 472. These cases are supportable only on the questionable 
ground that since the carrier is an absolute insurer, public policy should 
inflict on him the consequences of any loss. It is clear that these deci- 
sions, whether sound or not, do not govern the principal case. Two 
early American decisions, wherein the point received no consideration, 
support the case under discussion. On the other hand, the New Jersey 
court, in an able opinion, has recently denied the doctrine of imputed 
negligence under similar circumstances. Vew York, etc. R. R. Co.v. New 
Jersey, etc. R. R. Co., 60 N. J. Law, 338. Further, the analogous cases 
which allow one injured in a hired carriage by the concurrent negligence 
of the driver and a third person to bring action against either party, 
point to the same result. Randolph v. O’ Riordan, 155 Mass. 221. Such 


scant authority as can be mustered to the support of the principal case, 
coming, as it does, from a time when the doctrine of imputed negligence 
was much befogged, and being contrary to principle, would seem, there- 
fore, to afford no justification for the decision. 


DISCHARGE OF JURY ON FAILURE TO AGREE.— The question has re- 
cently been raised in an Illinois case as to whether the discharge of a 
jury by the court without the prisoner’s consent, because of its inability to 
reach a verdict, is a bar toa second trial on the ground of former jeopardy. 
People ex rel. Dreyer v. Magerstadt, Circuit Ct., Cook Co., IIll., National 
Corporation Reporter, April 19, 1900. The court, after an exhaustive 
review of the authorities, concluded that the state constitution, which 
declared that no person shall be twice put in jeopardy for the same offence, 
had not been violated by a second trial of the accused. 

There is no doubt that this decision is in accord with the almost uni- 
versal current of opinion both in England and in the United States, 
though the contrary view prevails in five or six states. Com. v. Fitzpatrick, 
121 Pa.1og. Nevertheless the general rule is the more modern, and on 
theory not free from objections. In the first place, it cannot be denied 
that the accused in such cases as the present has been put in jeopardy by 
the first trial. There was no defect in the indictment or in the proceed- 
ings — nothing to prevent a valid conviction had the jurorsagreed. ‘The 
defendant left his case with them, and would seem to be entitled to a 
verdict from their mouths. The situation is clearly different from that 
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where physical obstacles prevent a verdict, for in such cases it may be 
said there was no real jeopardy, since the trial could not proceed to the 
stage where the jurors should give their verdict. Moreover, historical 
considerations further raise in this country certain constitutional objec- 
tions. The old common law view was that the jury could not be dis- 
charged “ except in cases of evident necessity,” 4 Bl. Com. 360, meaning 
thereby physical necessity, such as the death or severe illness of a person 
necessary to the trial. Mere inability to agree was never a good ground 
for discharge. The jury were to be kept without meat, drink, or fire 
until they should reach a verdict ; and if the jury were discharged because 
they disagreed the accused could not be tried again. Conway and Lynch 
v. Zhe Queen, L. R. 9 Ir. 149. Such was the view held at the time of the 
adoption of the Federal Constitution and of the constitutions of the earlier 
states. Hence where those constitutions provide against double jeopardy, 
it would seem unconstitutional to hold that the accused could be retried. 
This was the reasoning of Com. v. Cook, 6 S. & R. 576. 

It has, however, been almost universally agreed that convenience and 
public policy must outweigh these technical objections, and that the 
prisoner may be tried again. In England the rule was so settled in 1866, 
Winsor v. The Queen, L. R. 1 Q. B. 289; the United States Supreme 
Court early adopted this view, United States v. Perez, 9 Wheat. 579 ; and 
most of the state courts have followed suit. People v. Greene, 13 Wend. 
55; Com. v. Purchase, 19 Mass. 521. This result is also beneficial from 
the defendant’s point of view, for where a verdict is compelled through 
physical pressure it is as likely to result unadvisedly against the prisoner 
as in hisfavor. It is much better to have a system in which the unanimity 
of the jury shall, as is said in Winsor v. The Queen, supra, be the result 
of nothing but the unanimity of conviction, and in which, when that can- 
not be, a new trial may be had. 


RECENT CASES. 


AGENCY — FRAUDULENT WAREHOUSE RECEIPT — ESTOPPEL. — The defendant’s 
agent fraudulently issued a warehouse receipt for grain which he had not received. 
The receipt was transferred to the plaintiff for value without notice. Hé/d, that the 
defendant is estopped from denying its validity. letcher v. Great Western Elevator 
Co., 82 N. W. Rep. 184 (S. D.). 

By the great weight of authority the holder of such a receipt cannot recover in any 
form of action. Grant v. Norway, 10 C. B. 665; Pollard v. Vinton, 105 U. S. 73 
National Bank of Commerce v. Chicago, etc. R. R. Co. 44 Minn, 224. Some cases, 
however, in accord with the principal case, hold that, on account of the commercial use 
made of bills of lading and warehouse receipts, they are in effect representations to 
subsequent holders that the goods have been received, and so contract will lie. Armour 
v. Michigan Central R. R. Co. 65 N. Y. 111; Sioux City, etc. Ry. Co. v. First Nat. 
Bank, 10 Neb. 556. But, even granting that they are such representations, it seems 
that the proper remedy would be in tort for the fraudulent misrepresentation, instead 
of on the contract by estoppel, for the subsequent holder is only an assignee of the ori- 
ginal fraudulent holder, and is, therefore, bound by defences to an action of contract 
good against him. Moreover, in this case, the act of the agent is clearly without the 
scope of his authority, and, accordingly, the defendant can in no sense be said to have 
made a representation. 


AGENCY — LIABILITY OF PRINCIPAL — LUMPING OF ORDERS BY AGENT. —A 
broker, having received orders from two separate customers for shares of a certain 
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stock, joined the orders and purchased the full amount from the plaintiffs. He/d, that 
the sales did not bring the plaintiffs into contractual relations with either of the principals, 
and they are, therefore, not liable for the price. Beckhusen v. Hamblet, 16 T. L. Rep. 
278 (Q. B. D.). See NoTEs. 


AGENCY — RATIFICATION — UNDISCLOSED PRINCIPAL. — One R. purchased grain 
of the plaintiffs, intending to act for the defendants, but without their authority and 
without disclosing his assumed agency. é/d, that a ratification by the defendants 
makes them liable upon the contract. Durant v. Roberts, [1900] 1 Q. B. D. 629 (C.A.). 

The question here involved comes midway between two well settled classes of cases. 
Where the quasi-agent in making a contract discloses his assumed authority, a subse- 
quent ratification is effectual. Watson v. Swann, 11 C. B. N. S. 771. On the other 
hand, an attempt to ratify a contract made for another is a mere nullity. Saunderson 
v. Griffiths, 5 B. & C. 909, 915; Richardson v. Payne,114 Mass. 429. The case is sup- 
portable, if at all, as an extension of the undisclosed principal doctrine to facts showing 
no actual agency, and while there appear to be no direct decisions on the point, it is 
opposed to numerous dicta and expressions of text-writers. Wilson v. Tumman, 6 M. 
& G. 236; Dic. Par. 132. The whole doctrine is so anomalous on principle that this 
extension is not surprising, but to hold that the secret intent of a contracting party 
makes his act that of an agent, and, therefore, subject to ratification, is certainly opposed 
to the general policy of the law, and from a business point of view cannot be commended. 


BANKRUPTCY — PRIORITY OF CLAIMS— WaGES. — The Bankruptcy Act of 1898, 
in § 64 b (4), gives priority to claims for wages of workmen, clerks, and servants. He/d, 
that a travelling salesman does not come within this provision. /z re Greenwald, 
99 Fed. Rep. 705 (Dist. Ct., Pa.). 

Such clauses in bankruptcy laws should, it seems, for reasons of policy, be liberally 
construed in favor of the preference. Moreover, the tendency of the decisions has been 
in this direction. Thus, in England the mate of a vessel has been held a servant of the 
owner, £x parte Hamberg, 2 Mont. D. & D. 642; and an editor of a newspaper a 
servant or clerk of the proprietor, Ex parte Jennings, 7 L. T. N.S. 601; and on exactly 
the facts of the principal case, the opposite result was reached, Zx parte Neal, Mont. 
& Mac. 194. Similarly, under the Act of 1867, § 28, giving priority to “claims for 
wages of operatives, clerks, and house servants,” it was held that wages due a person 
hired to examine the books of the bankrupt constituted a claim entitled to priority. 
Ex parte Rockett, Fed. Cas. No. 11,977. Both on principle and authority, therefore, 
the result reached in the present case is questionable. 


BANKRUPTCY — PROVABLE DEBTS — ARREARS OF ALIMONY. — Hé/d, that arrears 
of alimony do not constitute a claim provable in bankruptcy. /n re Nowell, 99 Fed. 
Rep. 931 (Dist. Ct., Mass.). 

The same result was reached under § 19 of the Bankruptcy Act of 1867. Jn re Sach- 
meyer, Fed. Cas. No. 7966; ln re Foye, Fed. Cas. No. 5021. The present Act, in 
§ 63 (1), provides that any fixed liability absolutely owing at the time of the filing of 
the bankrupt’s petition constitutes a debt provable against the estate. If, then, a claim 
for arrears of alimony is a fixed liability according to the law of the state where the 
allowance is made, it can be proved as a debt. Jn re Challoner, 98 Fed. Rep. 82 (Dist. 
Ct., Ill.) ; Zz re Houston, 94 Fed. Rep. 119 (Dist. Ct., Ky.). In New York and Massa- 
chusetts, however, such arrears can be reduced on application by the husband upon his 
showing a change in his circumstances, or in those of his wife. J re Shepard, 97 Fed. 
Rep. (Dist. Ct., N. Y.) ; Southworth v. Treadwell, 168 Mass. 511. The claim, therefore, 
is not fixed, and, accordingly, the decision in the principal case is correct. 


BILLS AND NoTES— AGENCY — PAROL EvIDENCE.—A note was signed “ A. B., 
Sec’y The X Y Co.” eld, that, between the original parties, parol evidence of an 
understanding that the note should be the note of the company is admissible. Jones 
v. Citizens’ Bank of North Enid, 60 Pac. Rep. 290 (Okla.). 

The decisions on this point are in hopeless conflict. In many states the rule is that 
even between the original parties nothing outside of the writing itself can be looked at 
to determine who is liable, and the signer is held personally, on the ground that the 
official title added to his name is mere description. Zucker Manufacturing Co. v. Fair- 
banks, 98 Mass. 101, Williams v. Second Nat. Bank, 83 Ind. 237. In other jurisdic- 
tions, however, the courts have, as in the principal case, allowed parol evidence of 
the actual understanding in order to determine the import of the signature. Azan 
v. Davis, 21 N. J. Law, 683; Metcalf v. Williams, 104 U.S. 93. The latter view natu- 
rally leads to a more just result, and as any name may be adopted as a signature, there 
seems to be no reason why an agreement that a certain signature shall bind the prin- 
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we rather than the signer should not be _— effect, at least between the parties. 
The principal would not, of course, be bound unless he had authorized the signature. 


BILLS AND NoTES— FORGERY — RELEASE OF SURETY. — One of the makers of a 
note, by means of a forged signature induced the defendant to sign it as surety. edd, 
that the defendant is liable to the payee who gave value and had no notice of the fraud. 
Wheeler v. Trader’s Deposit Bank, 55 S. W. Rep. 552 (Ky.). 

The result of this decision is correct and is supported by the great weight of au- 
thority. Selser v. Brock, >. St. 302; Stoner v. Milikin, 85 Ill. 218. Contra, Green 
v. Kendy, 43 Mich. 279. The reasoning, however, in this and many other cases is un- 
satisfactory. The surety does not by the nature of his contract warrant the genuineness 
of the signature. Nor is negligence the ground of his liability, for he is held irrespec- 
tive of the amount of care used. Both of these reasons are, however, sometimes given. 
Moreover, the suggestion that of two innocent persons the one trusting the deceiver 
must suffer is too loose and indefinite a principle to furnish a sound basis for the 
decisions. The true ground is that the payee takes free from conflicting equities be- 
tween the several makers or obligors of which he has no notice, Se/ser v. Brock, supra, 
for, though an immediate party to the instrument, he is, here, a dona fide purchaser 
and should have all the rights of such a purchaser. Watson v. Russell, 3 B. & S. 34; 
Brooklyn, etc. Ry. Co. v. National Bank of the Republic, 102 U.S. 14, 47. 


BILLS AND NoTES — INDORSEMENT UNDER AN ASSUMED NAME. — An impostor, 
assuming the name of the owner of certain real estate, managed through correspond- 
ence to procure a draft payable to him under that name. This he indorsed for value 
to the plaintiff. e/d, that the plaintiff, as a dona fide purchaser from the person to 
whom the draft was sent and for whom it was intended, should be protected. First 
Nat. Bank v. American Exch. Nat. Bank, 63 N. Y. Supp. 58 (Sup. Ct., App. Div., 
First Dept.). See NoTes, 14 HARV. Law REV. 60. 


BILLS AND NoTES — NEGOTIABILITY — FORMAL REQUISITES, — //e/d, that a stipu- 
lation in a note making it payable in New York exchange does not impair its negotia- 
bility. Clark v. Skeen, 60 Pac. Rep. 327 (Kan., Sup. Ct.). 

Under the general rule, that a negotiable instrument must be certain in amount, a 
provision like that in the principal case is held by the majority of the decisions to 
render the instrument non-negotiable. Culbertson v. Nelson, 93 Iowa, 187; Nicely v. 
Winnebago Nat. Bank, 19 Ind. App. 30. In accord with the present case, there is, 


however, considerable authority. Smith v. Kendall, 9 Mich. 241; Hastings v. Thomp- 
son, 54 Minn. 184. On principle, it appears that mercantile and not mathematical cer- 
tainty should be the test. The addition of the current rate of exchange makes the 
value of the instrument more certain, and the amount is capable of easy and exact 
ascertainment by means entirely independent of the parties. The principal case takes 
the better view, therefore, in sustaining the mercantile conception that such instruments 
are negotiable. 


CARRIERS — DELIVERY — Loss OF LIEN. — The plaintiff, a common carrier, in 
ignorance of the consignee’s assignment for the benefit of creditors, delivered certain 
goods without obtaining payment of freight. /Ye/d, that he is entitled to have the 
assignee sell the goods for the payment of his lien. Cayo v. Pool’s Assignee, 55 S. W. 
Rep. 887 (Ky.). 

It is doubtful whether any authority can be found for this result. A common law 
lien is a mere right to retain possession of the goods until the debt is paid, and conse- 
quently it is destroyed by delivery, unless the delivery is induced by fraud. <X7tredge 
v. Freeman, 48 Vt. 62; Bigelow v. Heaton, 6 Hill, 43. Therefore, in the principal case 
the carrier, by giving up possession of the goods, lost his lien, which was his sole claim 
for preference over ordinary creditors. oreover, though he made the delivery in 
ignorance of the consignee’s insolvency, he should not be allowed to regain his lien in 
equity on the ground of a mistake of fact, because there was no fraud making it unjust 
for the consignee to hold the goods free from the lien at law. Sears v. Wells, 86 Mass. 
212, 


CONFLICT OF LAWS — CORPORATIONS — LIMITATIONS OF STATUTORY LIABILITIES. 
— The Georgia statute creating a corporation placed a twenty year period of limitation 
on the liability of stockholders. The Statute of Limitations on such liabilities in Mary- 
land was three years. e/d, in an action in Maryland after three years, that the Georgia 
statute governs the case, and the action will lie. Brunswick Terminal Co. v. National 
Bank of Balt., 99 Fed. Rep. 635 (C. C. A., Fourth Cir.). 

It is well settled that remedies are determined by the law of the forum, and that stat- 
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utes. of limitations affect remedies but not rights. McZ/moyle v. Cohen, 13 Pet. 312, 
27. The exception to this rule made by the principal case, where the limitation is 
ed by the same statute that creates the liability, appears indefensible. The court 
seems to have been misled by the fact that the action could not be brought in a foreign 
jurisdiction after the time of limitation fixed by the statute creating the liability has ex- 
pired, because the limitation is there affixed to the right, and when the right is gone 
there can, of course, be no remedy. Zhe Harrisburg, 119 U.S. 199. But, in the prin- 
cipal case, the right is admitted, and since it is purely a question of the remedy, the 
Maryland statute should govern. 


CONSTITUTIONAL LAW — REGULATING POWER — OIL AND NATURAL GAs. — Held, 
that a statute forbidding the waste of oil and natural gas when brought to the surface 
is not unconstitutional as a taking of private property without due compensation, since 
the landowner has no title in the oil and gas until they are actually reduced by him to 
possession. Ohio Oil Co. v. Indiana, 20 Sup. Ct. Rep. 576. 

The court employs an analogy which has frequently been used between these sub- 
stances and animals fere nature. Game laws, prohibiting the reckless slaughter of 
such animals, are within the police powers of the states. State v. Rodman, 3 Minn. 
393. There is, however, an important distinction in that wild animals are public pro- 
perty, under the complete control of the state, Geer v. Connecticut, 161 U.S. 519, 525, 
while oil and gas are subject to the right of those who own the fee of the surface to 
reduce them to possession. Jones v. Forest Oil Co.,194 Pa. 379. Moreover, it seems 
that the oil in the present case might well have been treated as reduced to possession 
by the act of bringing it to the surface. On the whole, therefore, it is to be lamented 
that the court did not rest its decision on the broader ground that, though the oil is 
private property, the public has an interest in it, and should be allowed to make any 
reasonable regulation necessary to preserve this interest. In this view of the case, no 
question of the taking of property arises. 


CONSTITUTIONAL LAW — TAXATION — STATE AGENCIES. — He/d, that a tax im- 
posed by Congress on bonds, required from saloon keepers under state police regula- 
tions, is invalid as a tax on the means employed by the state in regulating the liquor 
business. United States v. Owens, 100 Fed. Rep. 70 (Dist. Ct., Mo.). 

In view of the relation between the State and Federal Governments the Supreme 
Court has decided that neither of said governments can impose a tax upon the valid 
means employed by the other government in executing its constitutional powers, since, 
thereby, the one government would be given power to control and impede the opera- 
tions of the other. J/’Culloch v. Maryland, 4 Wheat. 316; Dobbins v. Commissioners of 
Erie County, 16 Pet. 435; Collector v. Day, 11 Wall. 113. Congress accordingly cannot 
tax judicial process of state courts, Fifield v. Close, 15 Mich. 505, nor the official bond 
of a state sheriff, State v. Garton, 32 Ind. 1. This principle, however, seems incorrectly 
applied in the present case, since the tax in question is in no way a burden on the 
state or its agents. It bears solely on the saloon keeper, and instead of impeding the 
operations of the state it rather assists the state in its restrictive policy. Accordingly, 
it should have been held valid. 


CONSTITUTIONAL LAW— TRIAL BY EIGHT JURORS. — The constitution of Utah 
provides that a jury shall, except in capital cases, consist of eight jurors. He/d, that 
this does not abridge the privileges or immunities of citizens of the United States, nor 
deprive any person of life, liberty, or property, without due process of law, and is, there- 
fore, not in violation of the Fourteenth Amendment to the Constitution. Maxwell v. 
Dow, 20 Sup. Ct. Rep. 448. See Notes. 


CONTRACTS —INSANE PERSONS— EFFECT OF ADJUDICATION. — By statute the 
contracts of an insane person, whose insanity had been determined by adjudication, 
were declared absolutely void. Hé/d, that a contract by one adjudged insane is valid 
on proof of his sanity at the time the contract was made, though he had not been read- 
judicated sane. Lower v. Schumacher, 60 Pac. Rep. 538 (Kan., Sup. Ct.). 

Such a statute changes the common law rule as to the effect of insanity upon a con- 
tract, when it is proved in that particular way, and the question is whether the adjudi- 
cation is conclusive or simply creates a presumption. As an adjudication speaks only 
of the time when it is made, to hold it conclusive long after that time and irrespective 
of changed circumstances merely because there has not been the form of a readjudication 
would seem absurd. There is nevertheless authority for such an interpretation of the 
statute. Redden v. Baker, 86 Ind. 191; Kichne v. Wessell, 53 Mo. ies 667. The 
better view is, however, that since the law presumes the continuance of a condition once 
found to exist, a judicial determination of insanity places the burden of establishing 
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sanity thereafter upon the one seeking to enforce the contract. £/ston v. on 45 
Tex. 409; Searle v. Galbraith, 73 Ill. 269; Water Supply Co. v. Root, 56 Kan. 187. 
This, it is true, is an exception to the general conclusiveness of judgments iz rem, but 
from the nature of the subject-matter involved is logically necessary. 2 Black, Judg. 


§§ 795, 802. 


CONTRACTS — MUTUALITY — CONTRACT TO SUPPLY BUSINESS REQUIREMENTS, — 
Held, that an agreement on the one hand to supply and on the other to buy all the ice 
necessary for a specified time in the business of one of the parties is not void for lack 
of mutuality. Hickey v. O’Brien, 82 N. W. Rep. 241 (Mich.). See NoreEs. 


CRIMINAL LAW — LARCENY — DISHONESTY OF PROSECUTOR. — On an indictment 
for larceny it appeared that the prosecutor paid money, expecting to receive counterfeit 
bills in exchange. e/d, that the indictment could not be maintained because the 
carom parted with his property for an unlawful purpose. eop/e v. Livingstone, 62 

. ¥. Supp. 9 (Sup. Ct., App. Div., Second Dept.). 

In this decision the court reluctantly follows M/cCord v. People, 46 N. Y. 470, where 
the indictment was for false pretences. The reason there stated is that the law does 
not design the protection of rogues in their dealings with each other. Obviously, how- 
ever, it is not the injury to individuals but the injury to society with which the criminal 
law is concerned. That injury is not lessened by the fact that the other party to the 
transaction is also deserving of punishment. Séate v. Crowley, 41 Wis. 271, which fol- 
lows McCord v. People, supra, is decided on the ground that the statutes creating the 
crime of false pretences were not intended to cover such cases, but the extension of the 
rule to a common law crime, as in the principal case, has not even that excuse. The 
whole doctrine is rejected by the weight of authority. Commonwealth v. Morrill, 62 
Mass. 571; Cunningham v. State, 61 N. J. Law, 67. 


Equity — SUBROGATION — TAXES. — The plaintiff bid in land at a foreclosure sale, 
and, before he had paid the purchase price or acquired the legal title, voluntarily paid 
taxes on the property. The validity of part of these taxes was disputed by the former 
owners. /e/d, on the first hearing, that he cannot charge the former owner since he is 
not entitled to be subrogated to the rights of the city against him. Montgomery v. City 
Council of Charleston, 99 Fed. Rep. 825 (C. C. A., Fourth Cir.). 

Held, on a rehearing, that he is entitled to subrogation to the extent of the admittedly 
valid taxes, but that he may not litigate the doubtful claim. Montgomery v. City 
Council, 99 Fed. Rep. 834. 

The first decision is based on the theory that subrogation will be given only when 
the plaintiff has paid another’s debt to free himself or his property from some liability 
to the creditor. £tna Life [ns. Co. v. Middleport, 129 U.S. 534. The plaintiff, here, 
cannot technically claim to come within this rule since he has not the legal title to the 
land. Subrogation, however, is an equitable doctrine, and should not be hampered by 
narrow technicalities. Therefore, as the plaintiff was the substantial owner, he can 
hardly be called a stranger to the property, and might well have been allowed to 
recover. See Mosier’s Appeal, 56 Pa. St. 76,81. Yet, however the first decision be 
regarded, the modification made at the rehearing is entirely indefensible, since if the 
plaintiff is a mere stranger, he is entitled to nothing, Wedster’s Appeal, 86 Pa. St. 409, 
while, if he is not, he should clearly be allowed to litigate the whole claim for what it 
is worth. 


EVIDENCE — NEGLIGENCE — BusINESS USAGE. — He/d, that the fact that the de- 
fendant’s elevator was of a sort in ordinary use under similar circumstances is conclu- 
sive evidence of care on his part. Leonard v. Herrmann, 45 Atl. Rep. 723 (Pa.). 

It may well be doubted, on policy, whether evidence of the customary business usage 
in such cases should be admitted at all, and at best it should be allowed only to assist 
the jury in the determination of what is reasonable care. Martin v. California, etc. Ry. 
Co., 94 Cal. 326. For to hold that business usage is conclusive on the point, is to con- 
fuse evidence of the fact with the fact itself. Maynard v. Buck, 100 Mass. 40. More- 
over, as a practical result of the decision, it appears that employers can completely 
nullify their liability for unsafe appliances, by their uniform adoption. Wabash Ry. 
Co. v. McDaniels, 107 U.S. 54. The case represents, however, the law of Pennsylvania. 
Titus v. Bradford, etc. R. R. Co., 136 Pa. St. 618. 


EVIDENCE — TRUSTS — DECLARATIONS AGAINST INTEREST. — The plaintiff, a 
widow, sued for dower in lands conveyed to her husband after marriage, and trans- 
ferred by him to the defendant. e/d, that the declarations of the husband, made 
while he was seized, that the conveyance to him was on an oral trust to convey to the 
defendant, are inadmissible. Prudtt v. Pruitt, 35 S. E. Rep. 485 (S. C.). 
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It is not clear whether the evidence in question was excluded on the ground that 
pet of an express trust is irrelevant, or because the evidence offered was incompetent 
or that purpose. It seems, however, that neither objection is tenable. It is material 
to show the existence of a valid trust, for if such a trust is shown the widow is not 
entitled to dower. Voel v. Jevon, Free. Ch. 43. Moreover, it cannot be objected that 
the trust was oral and, therefore, within the Statute of Frauds, for, under the statute, 
oral trusts are not void but are merely unenforceable. Gardner v. Rowe, 2 S. & S. 346. 
Hence, the lack of a writing is immaterial where the trustee has already conveyed in pur- 
suance of his moral duty. Main v. Bosworth, 77 Wis. 660; Oldham v. Gale, 1 B. Mon. 
76. Granting that proof of the trust is here relevant, evidence of the declarations 
made by the Caulsond while in possession of the land and cutting down his apparent 
estate should have been admitted as declarations against proprietary interest. Queen 
v. Birmingham, 1 B. & S. 763. 


INSURANCE — OWNERSHIP AND ENCUMBRANCES. —A fire insurance policy on 
realty contained a condition that it should be void if the interest of the insured be- 
came “other than the entire, unconditional, unencumbered and sole ownership.” edd, 
that the insured does not forfeit the policy by making a written contract to convey the 
premises. Arkansas Fire Ins. Co. v. Wilson, 55 S. W. Rep. 933 (Ark.). 

This decision is difficult to support. A contract to convey would seem to be an 
encumbrance, since the vendee can obtain specific performance in equity. Rayner v. 
Preston, 18 Ch. D. 1,6. Some cases however hold, that the word encumbrances, as 
used in insurance policies, means only mortgages and liens, and not contracts to con- 
vey. Mewhall v. Union Mut. Fire Ins. Co., 52 Me. 180. Granting that such a contract 
is not an encumbrance, it is still hard to see, how the vendor in possession can be the 
entire, unconditional, and sole owner. A vendee in possession has been held to be such 
an owner. Dupreau v. Hibernia Ins. Co., 76 Mich. 615; Pelton v. Westchester Fire 
Ins. Co.,77 N. Y. 605. It has also been held that a vendor out of possession is not 
such an owner. Clay Jns. Co. v. Huron Manuf. Co., 31 Mich. 346. The principal case 
can only be reconciled se with these decisions, by saying that, in an insurance 
policy, entire, unconditional and sole ownership means nothing but rightful possession. 
This seems to carry to an unjustifiable extreme the doctrine that such contracts are 
to be construed most strongly against the insurers. MMJcAllister v. New Eng., etc. Ins. 
Co., 101 Mass. 588, 591. 


PROPERTY — ADMINISTRATOR — BAILMENT AT WILL. —A father intrusted certain 
ersonal property to his daughter to be used for their mutual benefit. After her death 
‘om husband converted the property. Letters of administration were subsequently 
granted to the plaintiff, who brought replevin for the goods. He/d, that the adminis- 
trator cannot maintain the action, because the daughter’s death terminated the bail- 
ment and the father alone has the right of possession. Sa/ter v. Sutherland, 81 N. W. 
R. 1070 (Mich.). 

For many purposes the possession of an administrator relates back to the death of 
the intestate. Thus he may maintain trespass for a taking of the intestate’s property 
between the death of the latter and the grant of letters of administration. Brackett v. 
Hoitt, 20 N. H. 257. It is hard to see why this principle should not be applied in the 
present case. The death of the bailee at will clearly terminated the permission to use 
the property, and the bailor had the right to reclaim it immediately. But since he had 
not done so, the administrator may be regarded as having been in possession at the 
time of the conversion. Hence, he had the rights of a bailee at will, including the 
right of possession as against everyone except the bailor. This view was taken in a 
very similar case in which trover was allowed. Fyson v. Chambers 9 M. & W. 460. 
On the same principle that trover would lie, replevin should have been allowed in the 
oo case, since there is no good reason for distinguishing the two causes. of action. 

. B. 21 Hen. VIL. 14 B; Shaw v. Kaler, 106 Mass. 448 (semble). Contra, Harrison v. 
Mclntosh, t Johns. 380 (seméle). 


PROPERTY — ADVERSE PossESSION — WIDOW’S QUARANTINE. — Land was sold to 
the plaintiff under execution without a release of dower by the execution debtor’s wife. 
The debtor, however, remained on the land, and on his death his wife continued in 
—* with her children for the statutory period. After her death the plaintiff 

rought ejectment against the children. Ye/d, that the possession of the widow, being 
under her statutory right of quarantine, was not adverse to the true owner’s title. 
Robinson v. Allison, 27 So. Rep. 461 (Ala.). See NoreEs. 


PROPERTY — CONFUSION — DAMAGES. — The plaintiff was employed to print 5000 
pamphlets from drawings furnished by the defendant. He printed 5080, intending to 
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keep 80 for himself. By mistake they were all delivered to the defendant, who refused 
to return any. e/d, that the plaintiff cannot recover for their conversion. Levycau 
v. Clements, 56 N. E. Rep. 735 (Mass.). 

The court proceeds on the ground, that one, who fraudulently mixes his property 
with that of another, will lose what he put into the mixture, unless he can distinguish it 
specifically. This rule has been laid down in many cases. Ward v. Ayre, Cro. Jac. 
366; Ryder v. Hathaway, 38 Mass. 298. But it is open to the objection that it awards 
the innocent party redress beyond his loss, and exacts, not only damages, but a penalty, 
from the wrongdoer. Probably the better view is, that when there has been no change 
of value, and the mass is homogeneous, each party is entitled to his proportionate 
share, irrespective of fraud. Claflin v. Continental Jersey Works, 85 Ga. 27, 46; Hes- 
seltine v. Stockwell, 30 Me. 237. The result of the principal case is, however, correct, 
for the plaintiff had no right to print the extra pamphlets, and could have been enjoined 
from using them. Zick v. Priester, 19 Q. B. D. 629. He suffered, therefore, no dam- 
age by their loss, and should recover nothing. 


PROPERTY — RELETTING — SURRENDER. — The defendant abandoned premises 
which he had rented from the plaintiff, and returned the keys. The plaintiff sent 
them back with a letter refusing to accept the surrender, but notifying the defendant 
that he would relet the premises and hold him for the difference in rent. The defend- 
ant made no reply to this letter, and the plaintiff relet the premises. e/d, that these 
facts show a surrender by operation of law, and, therefore, the defendant is not liable 
for the difference. Gray v. Kaufman, etc. Co., 56 N. E. Rep. 903 (N. Y.). 

Although doubted in Lyon v. Reed, 13 M. & W. 285, it is now settled that the grant- 
ing of a new lease with the consent of the old tenant operates as a surrender by opera- 
tion of law and is not, therefore, within the statute of frauds. ickells v. Atherstone, 
10 Q. B. 944; Amory v. Kannoffsky, 117 Mass. 351. But where the landlord expressly 
disclaims any acceptance of the surrender it has been held that this rule does not apply. 
Aver v. Penn, 99 Pa. St. 370; Underhill v. Collins, 132 N. Y. 271. The court dis- 
tinguish the principal case on the ground that it does not appear that the defendant 
ever consented to have the premises relet on his account. It may be doubted if this 
distinction is sound. The right of the landlord to relet should not depend upon the 
tenant’s assent, but should be rested on broader principles of policy. It is obviously 
unjust that the landlord should be compelled to see his property deteriorate in value 
for lack of occupancy. Nor shovld he be compelled in such a case to remain inactive 
and run the risk of the tenant’s insolvency on penalty of losing all his rights against 
the tenant. Moreover, since a release lessens the damages the tenant is liable for, he 
can have no valid cause for complaint. Wood, Zand & 7., 2d ed., 176. 


PROPERTY — SPECIFIC PERFORMANCE — DEFECT OF TITLE.— The defendant 
who was in possession of land under a contract of sale from the plaintiff bought in an 
outstanding tax title, and then refused to carry out the contract. é/d, that the plain- 
tiff is entitled to specific performance. Curran v. Banks, 82 N. W. Rep. 247 (Mich.). 

The court treat this case as governed by the rule that a tenant cannot dispute his 
landlord’s title. In that case, an estoppel is raised on the ground that the tenant has 
agreed to pay rent in return for the possession of the land, and a defect in his land- 
lord’s title is no excuse for his refusal to pay. Jugraham v. Baldwin, 9 N.Y. 45. No 
such reasoning will apply to the present case, for the purchaser of land bargains for a 
good title, and if a bad one is offered him he has an equitable defence. PAillip v. 
Fielding, 2 H. Bl. 123. The result of the case is, however, thoroughly sound, for the 
vendor is entitled to a reasonable time to perfect his title upon notice of its defect, and, 
if the vendee anticipates him, a court of equity should not allow this sharp practice to 
be set up in defence to a suit for specific performance. Murrell v. Goodyear, 1 De G. 
F. & J. 432. 


PROPERTY — TIDAL WATERS — POLLUTION.— The defendant was authorized by 
statute to empty its sewage into a river. Riparian owners above and below tide 
waters joined to recover damages. e/d, that only those above tide water may recover, 
since the foreshore of tidal streams is owned by the state. Stemmons v. Mayor of 
Paterson, 45 Atl. Rep. 995 (N. J., C. A,). 

In accord with this case, many courts hold that land owners along tidal streams have 
no private riparian rights of which the state, as owner of the foreshore, may not deprive 
them at will. Gould v. Hudson River R. R. Co.,6N. Y. 5225 Stevens v. Paterson, etc. 
R. R. Co. 34. N. J. Law, 532. But there is at least equal authority for the opposite 
view. Lyon v. Fishmonger’s Co., L. R. 1 App. Cas. 662; Bowman's Reshen v. Wathen, 
2 McLean, 376. Since riparian rights are merely incorporeal rights in the nature of 
easements appurtenant to the riparian land, there is nothing inconsistent in holding 
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that the state, though it owns the foreshore, owns it subject to such rights. Moreover, 
the basis of these rights, that the land is in justice entitled to the natural advantages of 
its position on the stream, applies with equal force whether the land borders on fresh 
or tidal waters. It seems, therefore, that the decisions opposed to the principal case 
reach a more sound result. 


SALES — ASSIGNMENT OF BILL OF LADING—PRIVITY OF CoNnTRACT. — The 
vendor of goods stipulated to be of a certain —_—. shipped them to the plaintiff, takin 
a bill of lading to his own order, which together with a draft on the vendee he anaigned 
for value. The plaintiff paid the draft on receipt of the goods. Hé/d, that the as- 
signee became the owner of the goods and took the shipper’s contract, and is therefore 
liable for defects in the goods. Finch v. Gregg, 35 S. E. Rep. 251 (N. C.). 

If the shipper of goods in conformity with a contract of sale, takes a bill of lading to 
his own order, he retains the legal title only as security, the equitable title vesting in 
the purchaser, who bears the risk of loss. AMiradite v. /mperial Ottoman Bank, L. R. 
3 Ex. D. 164; Browne v. Hare, 4 H. & N. 822. If, however, the goods do not conform 
to the contract, the entire property remains in the shipper, and passes to the purchaser 
only on his acceptance of the goods. Barton v. Kane, 17 Wis. 37. But in either case, 
the assignee of the bill of lading and accompanying draft holds the shipper’s title only 
as security for his loan, acquiring substantially the rights of a mortgagee. Therefore, 
his only interest in the transaction is discharged by the payment of the draft. There is 
no privity between him and the purchaser, and he cannot be held, as in the principal 
case, except on the untenable ground that the contract runs with the bill of lading like 
a covenant running with the land. The only parallel case, which has been found, 
however, reaches the same anomalous result. Landa v. Lattin, 19 Tex. Civ. App. 246. 


SALES— AVOIDANCE OF CONTRACT — INNOCENT MISREPRESENTATIONS. — The 
laintiff sold goods to the defendant under material representations of the latter, false 
in fact but made in good faith. Aé/d, that the plaintiff may treat the contract as void 
one _— replevin for the goods. <irschbaum v. Jasspon, 82 N. W. Rep. 69 
(Mich.). 

Formerly at common law, in order to avoid a contract, except where the misrepresen- 
tation was such as to cause a failure of the consideration, it was necessary to show 
such actual fraud as would ground an action for deceit. Kennedy v. Panama Mail 
Company, L. R. 2 Q. B. 580, 587. But in equity an innocent material misrepresentation 
inducing the contract is sufficient, either on the ground that one ought not to get the 
benefit of what he now admits to be false, or that it is actual moral fraud to insist on 
the enforcement of a contract known to have been obtained by a falsehood. Redgrave 
v. Hurd, 20 Ch. D.1; Daniel v. Mitchell, 1 Story, 172; Benjamin, Sales, 4th ed., 446, 
With the introduction of equitable pleas into courts of law, the equitable rule is now 
properly applied at law, and thus the principal case is clearly right. Hunt v. Moore, 2 

a. St. 105. The authorities to the contrary are ill-considered and of little weight. 
Walker v. Hough, 59 Ill. 375; Faver Bower, 33 S. W. Rep. 131 (Tex.). 


TorTs — IMPUTED NEGLIGENCE — BAILOR AND BAILEE.— A mule belonging to 
the plaintiff was injured by the concurring negligence of one who had borrowed it and 
the defendant. He/d, that the bailee’s negligence can be imputed to the plaintiff, and 
bars hisrecovery. J/linois Cent. R.R. Co. v. Sims, 27 So. Rep. §27 (Miss.). See Nores, 


TorTs — NEGLIGENCE — TRESPASSERS ON RAILROAD TRACK. — He/d, that railroad 
employees, operating a train, are under no duty to look for trespassers on the track. 
Cleveland, etc. Ry. Co. v. Tartt, 99 Fed. Rep. 369 (C. C. A., Seventh Cir.). See 
NOTEs. 


TRUSTS — MORTGAGES — ATTORNEY’S FEES.— A trust mortgage deed provided 
that in case of sale an attorney’s fee of five per cent. should be paid out of the proceeds. 
Held, that such provision was against public policy and void, and therefore the trustee 


+ could not pay the fee though it was reasonable. Zurner v. Boger, 35 S. E. Rep. 592 (N. C.). 


The objections which the court find to the present provision are that it is an agree- 
ment for a penalty, tends to the oppression of the debtor, and affords a cover for usury. 
On these grounds, similar provisions in promissory notes have sometimes been held 
void. Boozer v. Anderson, 42 Ark. 167; Witherspoon v. Musselman, 14 Bush, 214. But 
the better opinion and the weight of authority is that such a stipulation providin 
merely for the reimbursement of expenses which the default of the debtor has rend- 
ered necessary, is valid and enforcible, unless it is shown affirmatively that it was 
intended as a penalty or evasion of the usury laws. Barton v. Farmer's Nat. Bank, 122 
Ill. 352 ; Bank of Commerce v. Fuqua, 11 Mont. 285, 297. The amount fixed by the 
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stipulation should not be conclusive, and only expenses actually and reasonably incurred 
should be allowed. Campbell v. Worman, 58 Minn. 561. As five fer cent. was here con- 
ceded to be a reasonable charge and as nothing was shown to impeach the good faith 
of the stipulation, the decision declaring it void seems erroneous and unjust. 





REVIEWS. 


Tue Civit Law 1n SPAIN AND SPANISH AMERICA. By Clifford Stevens 
Walton. Washington. 1900. _ pp. xix, 672. 

This is a timely and useful book. In the first part is given a short but 
sufficient statement of the Spanish Codes which preceded the present law ; 
the second part is a translation of the Spanish Civil Code of 1888, with 
parallel references to the South and Central American Codes ; the third | 
part is a rather meagre description of the other Spanish Codes, a transla- 
tion of the Mexican Constitution, and a collection of proclamations affect- 
ing the present law of Cuba and Puerto Rico. The value of the book lies 
in the translation of the Civil Code, which was extended to the colonies, 
and is therefore the basis of the law in our newest territory. The transla- 
tion is unfortunately not always commendable: hispanicisms remain to 
obscure the sense, and fer contra certain terms of our own law are misap- 
plied to unlike Spanish ideas. On the whole, however, we get from this 
book an adequate knowledge of part of the Spanish law. The Civil Code, 
as it contains the Law of Persons, the Law of Property, and the Law of 
Obligations, is the most interesting and perhaps the most useful of all the 
Codes. A translation of the Commercial Code also is sadly needed ; but 
the Penal Code and the Codes of Procedure we can spare. It is likely 
that the Penal Code in Puerto Rico and the Philippines will disappear as 
it did in Louisiana and Texas, to be replaced bodily by the Common 
Law. 

One of the most interesting features, to us, of the Spanish and other 
European laws is the doctrine of the civil status (état civil, statutum per- 
sonale). ‘The conception of a natural person whose power of legal action 
is a gift, not of God, but of his sovereign through the law, is foreign to the 
English and American mind ; but it is the very foundation of the modern 
Civil Law. Great pains are therefore taken in this Code to secure pub- 
licity of knowledge as to civil status ; a man’s marriage, his sanity, his 
age, his legitimacy (by nature or by law), and even his presence ready to 
do. business, may be discovered by consulting the proper “ registry of civil 
status,” just as his title to real estate may be examined at the registry 
of property. As is natural, this conception of legal power leads to the 
doctrine that capacity to act depends upon the law of a man’s country. 

Marital property also presents to an American lawyer a novel and 
interesting condition; although it is the foundation of the “commu- 
nity ” system which prevails in the larger part of our trans-Mississippi 
country. As this system is worked out in Spain (and in substantially the 
same way in the other civil-law countries), the spouses become partners, 
sharing equally in the earnings and the profits of their common life. As 
capital the wife brings in her dof, the husband such portion of his pro- 
perty as may be agreed upon; the balance of the wife’s property (her 
parapherna) remains her separate estate. All property falling to the 
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spouses during the marriage is treated as profits belonging to the commu- 
nity, unless it is a gift to the separate use of one partner. The husband 
administers the property so long as the community lasts, unless he has 
been legally declared an absentee or put under interdiction. The com- 
munity property is subject to all debts of the spouses during marriage 
(with unimportant exceptions), but not.to preéxisting debts. In some 
cases the court has power to decree a “ separation of goods,” a dissolu- 
tion of the marital copartnership in the property, whereupon each spouse 
holds his own share of the property in severalty. 

The method of testate or intestate succession and of administering 
estates is also worth study. A man’s wife and children (including recog- 
nized illegitimate children) have certain rights in his property (their /egitim) 
of which he cannot deprive them by a will; and the sum of these rights 
ties up a very considerable part of his estate. The balance may be dis- 
posed by will. One object of the law is to secure the validity of a will both 
against forgers and against undue influence. Wills are of three kinds. 
The holographic will, written entirely by the hand of the testator, must be 
written on stamped and dated official paper. The open will must be 
attested by the testator before a notary, and its contents made public. 
The secret will must be sealed by the testator within a cover, attested 
before a notary, and left sealed with the notary. In the case of a testator 
who might be suspected of insanity, provision is made for proof of his 
sanity at the time of the attestation of his will. Some of these provisions 
might be pondered by our legislators. The administration of an estate 
and the guardianship of an infant are, on the other hand, less carefully 
looked after by the Spanish courts than by ours; the guardian is kept to 
his duty, not by the court, but by a frotutor, appointed from another 
branch of the family, with the duty of overseeing the guardian’s accounts. 
These officers are nominated by the “family council,” a semi-official body 
with which we are partly familiar in literature. 

The proportionate importance of different parts of the law may strike 
us as singular. To the law of torts, for instance (“ obligations arising 
from fault or negligence”), nine sections are devoted out of about two 
thousand ; the same space devoted to the law of application of payments, 
and about a quarter of the space devoted to prescription. It is to be — 
said, however, that a large part of our law of torts is dealt with in the 
Penal Code. J. H. B. 


A TREATISE ON THE Law or EvipEeNnce. By Simon Greenleaf. Vol- 
umes II. and III. Sixteenth Edition. By Edward Avery Harriman. 
Boston: Little, Brown & Co. 1899. pp. xcv, 638; xliii, 542. 
Volume I. of Greenleaf on Evidence expounds and discusses the law of 

evidence ; volumes II. and III. are cyclopedias of reference as to what 

evidence is necessary in the trial of various actions at law. The sixteenth 
edition of volume I., by Professor Wigmore, succeeded admirably, it 
seems, in rejuvenating the learning of Greenleaf and in revising and clari- 
fying the principles of evidence. The work of Professor Harriman, in 
editing the sixteenth edition of volumes II. and III., was merely to bring 
those cyclopzedias of reference up to date by the addition of the recent 
authorities and the noting of recent alterations of the law — the usual 
work of an editor — less ambitious and less laborious than the work on 
volume I., but a necessary complement to it. As far as one may judge 
of a cyclopedia of law cases without the practical use of it, the work 
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seems well done. Mr. Harriman seems to have gone over the whole 
field with care, and, on most of the points, to have added some authori- 
ties. The work has been merely that of supplementing the original lists 
of cases with authorities culled from the subsequent digests, but the 
selection and arrangement of these authorities is adequate. The new 
notes are very slight, and only some two or three thousand cases are 
added — but the amount of additions seem to justify the reédition. The 
text of volumes II. and III. of Greenleaf contains a great mass of general 
legal information, but — unlike the text of volume 1. — it has no peculiar 
significance as epoch making in the law. In view of that fact, one regrets 
that Mr. Harriman took so few liberties with it, J. P. Cy JR. 


We have also received :— 


Raitway ConTRoL By Commissions. By Frank Hendrick. New 
York and London: G. P. Putnam’s Sons. 1900. pp. 160. The first 
chapters comprise an accurate and concise account of the history of rail- 
way development and regulation in the countries of continental Europe. 
It, however, amounts to little more than a digest of similar sections in 
earlier texts on the same subject, and was apparently undertaken without 
any prolonged investigation of the original sources of information. What 
may be called the latter half of the text deals more directly with the 
control by commissions as we know them. It contains an historical 
sketch of the genesis of the present English and American systems. The 
author’s conclusions are clearly and accurately stated. It is his opinion 
that a commission, in order to best control the railroad interests in Amer- 
ica, should be modelled not after the English type, but after that of 
Massachusetts. It should be advisory rather than executive. It should 
control, not by force of powers granted it by the legislature, but by 
means of the enlightened public opinion which it will call into existence. 
In advocating the Massachusetts system for all democratic governments, 
the author forgets that the efficiency of this system was due to a great 
extent to its brilliant personnel and the fact that the conditions under 
which it worked were largely peculiar to Massachusetts. Therefore this 
plan is not fully assured of an equal success if it be put in practice in other 
states. From the unfortunate result of our present federal system, the 
author argues that all commissions “ with power” will be inefficient. He 
apparently overlooks the fact that this failure may be due to a lack of 
greater power rather than to the greatness of the power it at present 
possesses. However, the writer’s view is undoubtedly tenable, and it 
may be that the method of control suggested, though it now appears 
somewhat visionary, will in the future work out the best results. 


Contracts, Extracts, Citations, Condensed Cases, Cases and State- 
ments. Prepared for the use of Students in the Law School of the 
University of New York. By Clarence D. Ashley. Second Edition. 
New York: L. D. Tompkins. 1899. pp. 360. This volume is virtually 
a short cut to a knowledge of the law of contracts, and very rarely can 
such a short cut be considered successful. A full report of some fifty 
actual decisions, a liberal condensation of the facts of as many more, 
and numerous supposititious examples, together with other brief extracts 
of various sorts, serve to make up the body of the text. The book may 
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serve to fulfil the purpose for which it was written, to meet the needs of 
thé author’s own classes, but it is doubtful whether it will be very helpful 
generally. It is more of a case book, perhaps, than anything else ; yet, 
by reason of its great condensation, it furnishes but a scant basis for that 
practice in legal reasoning which is the chief glory of the case system. 
Nevertheless, what few cases Mr. Ashley has printed in full are well 
selected. For example, under the title of third persons as beneficiaries 
are given the three leading cases of Dutton v. Poole, Lawrence v. Fox, and 
Buchanan v. Tilden. Likewise his condensations and practice examples 
are well chosen. They present much that is suggestive to one who is 
already conversant with the principles of the law of contracts, To be 
useful as an aid to the first study of the subject, however, the book would 
apparently need to be liberally supplemented in the lecture room by elab- 
orate explanations on the part of the instructor. 


HamILton’s NEw YorK NEGLIGENCE CASES CLASSIFIED. 1899 An- 
nual. A complete Collection of all Reported Negligence Cases Decided 
by all the New York State Courts from Jan. 1, 1899, to Jan. 1, 1900. 
Edited by T. F. Hamilton of the New York Bar. Albany, N. Y.: Matthew 
Bender. 1900. pp. xi, 179. This is the second supplement to Hamil- 
ton’s New York Negligence Cases, Classified, and brings the work up to 
date. The cases are arranged according to the facts, which are very 
fully given. There is appended a table of cases, but there is no index of 
the points of law involved. Even a brief index of these would probably 
have greatly increased the value of the book to the practicing lawyer. 
Notwithstanding what seems to be a defect, the book bears evidence of 
careful preparation and is likely to prove useful. It certainly has a 
legitimate place among legal publications, 


THE RiGHtTs, DUTIES, REMEDIES, AND INCIDENTS BELONGING TO AND 
GROWING OUT OF THE RELATION OF LANDLORD AND TENANT. By David 
McAdam. Intwovolumes. Vol. I. Third Edition. New York: Remick 
Schilling & Co. 1900, pp. xiii, 856. Review will follow, 


JOURNAL OF THE SOCIETY OF COMPARATIVE LEGISLATION. Edited for 
the Society by John Macdonnell and Edward Manson, New Series. 
1900, No.1. London: John Murray, 1900. pp. 192. 


REPUBLIC OR EMPIRE ?— An Argument in Opposition to the Establish- 
ment of an American Colonia] System, By James W. Stillman, Boston: 
George E. Ellis, 1900. pp. 30. 


THE LAw OF ELECTRIC WIRES IN STREETS AND HiGHways. By Edward 
Quinton Keasbey. Second Edition. Chicago; Callaghan & Co. 1900. 
pp. xliv, 358. Review will follow, 
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NOTICE AS TO THE DEGREE OF B.C.L. AT OXFORD. 


THE appended extract marks an epoch in the history of the great 
English universities. Until the present time, the Universities of Oxford 
and Cambridge have not regularly given the more advanced degrees to 
any but their own graduates. Now, at Oxford, by virtue of this new pro- 
vision, the law degree is not confined to persons holding the Oxford B.A. 
It is largely through the efforts of Professor Dicey that this change has 
been brought about. And to him we are indebted for the following : — 


UNIVERSITY OF OXFORD. 
Degrees of B.C.L. and D.C.L. 


Extract from the Statute rendering the Degrees of B.C.L. and D.C.L. 
accessible to persons who, having obtained a Degree in Arts in other 
Universities, shall study Law in this University, although they have 
not been admitted to the Degree of B.A. 


‘2, Any person may supplicate for the Degree of Bachelor of Civil 
Law, although he has not been admitted to the Degree of Bachelor of 
Arts, provided that : — 


(1) Having attained the age of 21 years, and having obtained a 
Degree in Arts in some other University, he shall have satisfied the 
Board of the Faculty of Law of. these facts, and also that, having 
received a good general education, he is well qualified to pursue an 
advanced course of legal study at Oxford. 


(2) After receiving from the Secretary to the Boards of Faculties a 
notification that he has satisfied the Board of the Faculty of Law, as 
aforesaid, he shall have been matriculated. 


(3) After being so matriculated, he shall have kept statutable residence 
for eight Terms, and during that time shall have occupied himself in 
hearing lectures or otherwise in the study of Law, under the supervision 
and to the satisfaction of the Board. 


(4) Having, with the permission of the Board, not earlier than the 
eighth, nor later than the twelfth, Term from his matriculation, entered 
for the examination for the Degree of Bachelor of Civil Law, he shall 
have obtained Honours in the same. 


3. The Board of the Faculty of Law and, subject to the approval of 
the Vice-Chancellor, the Secretary to the Boards of Faculties, shall 
have power to make and vary such regulations, having regard to their 
respective duties, as may be necessary for carrying out the provisions of 
the foregoing clause.” 


OXFORD, May 8, 1900. 





